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t UMMOW AMO COMTUMW 


SUMMONS IN A CIVIL ACTION 


> Ma» «• B#v. 


^sitez ^!strirt Court 


FOR THE 


SOUTHERN DISTRICT OF KS; YORK 


_DIVISION 


^ ^ Civil Actiom file Ho.J** *- 


SHATTUCK UEIOI MXSIliG CORFCRATION. 


PhinUff 


sumioNs 


KZLLARO J. LA HORTE. 


Dafaidaiit 


To the abov* ninwl IManiUBt 


You art honfay ouuiwoiiod sad roquirad to lorvo upoa 
H.A. and C.E. HEYDT 


plainur* ottonMjra, wbooo addiaw la 521 Fifth Avenue, New York, N.Y. 10017 


an aaawor tu the complaint which ia herewith aerved upoa you, within twenty daya after aervicv 
cl Uut aummona upon you, encluaivo of the day of aarvice. If you fail to do ao. Judgment hy default 
will he taken agaiaat you for the relief demanded ia the complaint 


4‘*'. 

OaU: Adjust 22, 1967 


_»5r _ . . 

Cbrt •/ Curt. 

— ^ _ 

Dtnut ru,k. 

(Seal of Court] 


I la laaead aa ra aaa l la lata 4 a( the Padml Ralaa af Qdl Pfaaadma. 


Nata^Tkte 




A-3 


■JNlTnD STATES DISTXICI’ COURT 
SOUTHERN district 07 UEU YORK 


SKATTUCK DiiNN MINING COi^PO.LATICN, 

Plsintif 


-sgi-inst- 
VilLLARD J. la MORTC, 


X 

CIVIL ACTION 
^ ? NO. 2, 

COMPLfMNT 


Defendant. 


1. Tnis action arises under Section 16(b) of the 
Securities Exchange 7.ct of 1934, U.S.C. § 76 p (b) , and 
this Court has jurisdiction under said Section 16(b) and 
under Section 27 of said Act. 15 U.S.C. § 78aa. as anended. 

2. During all the tir.-.es hereinafter mentioned, 
SHATTUCK DXNN MINING COa?OR;.TION ("Shattuck Denn» hereaftei) 
wts and still is a corporation incorporated under the laws 
of the state of Delaware, with offices in the city and 
state of New York, in the county of New York, or the 
county of Kings, and was engaged in interstate commerce in 
the business of mining and manufacturing. 

3. At all the times hereinafter mentioned, and 
particularly from June 30. 1963 through June 14, 1967, 
defendant was an bfficor and director of plaintiff, 

Shattuck Denn, and from June 14, 1967 through July 31, 

1967, said defendant has been and still is a director of 
the plaintiff corporation. 






4. During all the tiaes hereinbefore nentionec. 
the capital stock of Shattuck Denn was an equity security 
registered on a national securities exchange, to wit. the 
American Stock itichanga. end was not and still is not an 
exempted security. 

5. Between June 30, 19o3 enc July 31, 1967, 
while an officer and/or director of Shattuck Denn. defend¬ 
ant purchased end sold numerous shrres of the capital 
stock of Shattuck Denn cf which each purchase was made 
within a period of loss than six months before or after a 
scle of such stock and each sale was made within a period 
of less than six months before or after tho date of a 

of SUen SwOeXe 

6. Included auaong the shares of capital stock 
of Shittuck Denn sold by the defendant during the times 
hereinbefore mentioned were shares of stock acquired by 
defendant ts a stockholder of The fireproof Products Co., 
Inc. ("Fireproof" hereafter), pursuant to the Agreement 
and Plan of Merger, dated September 14. 1965, and effective 
February 1, 1966, between Shattuck Denn, Fireproof, ar.c 
Denn Holding, Inc. 

7 , 'plaintiff and defendant have separately 
computed the amount of profits realized by defendant on 
purchases and sales during the aforesaid period, but are 
unable to agree on the va uc to bo assigned-to the shares 
of stock of Shattuck Denn acquired by defendant in 
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connection with the Pire^iroof merger, for the purpose of 
ccr.;puting such profits. 


At 


3. Cerenfent has heretofore paid to olaintiff 
the sum of ?3S,432.3£ on August 16, 1967, which sum 
includes interest computed by dafencant to date of such 
payment, and the further sum of $1,356.54 on August 21, 
19o7, which sum includes interest computed by defendant 
to date of such payment, being the total amount of profits 
5nd interest whicn defendant computes to be due to 
plaintiff based on the assignment by defendant of a value 
o. $-.0.75 to each share of Shattuck Cenn stock acquired 
by defendant in connection with the Fireproof merger. 

9. Plaintiff has duly damanded and defendant 
refuses to pay additional profits of $20,151.52 realized 
by defendant on purchases and sales of Shattuck Denn stock 
during the times hereinbefore mentioned, plus interest to 
date or payment, which additional profits are computed by 
plaintiff on the basis of assigning a value of $3.75 to 
each share of Shattuck Denn acquired by defendant in 
connection with the Fireproof merger, such being the mean 
market price of a share of Shattuck Denn stock on 
February 1, 1966, the effective date of such merger. 

10. Substantially all of such purchases and sales 
were first brought to plaintiff's attention when defendant 
filed, on or about August 22, 1967 with the Securities and 
£>.cnange Commission and the Am>erican Stock Exchange, an 
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£ir.endad report pursuant to Section IS (a) of the Securities 
JStchange Act of 1934, as aaended. 

11. Two years have not elapsed since such 
profits were realized by defendant, or reports first filed, 
as required by Section 16(a) of the Securities Exchange 
Act of 1934, as auendod, with respect to the purchases and 
sales upon which such profits were realized by defendant. 

12. The shares of stock which were sold and 
purchased and/or purchased and sold by defendant were not 
acquired by defendant in good faith in connection with a 
debt previously contracted. 

WHEREPORS, plaintiff der ’s judgaent 
against the defendant, by which the Court shall adjudge and 
decree that the defendant account for any profits realized 
• by him from the purchase and sale and/or sale and purchase 
of the capital stock of Shattuck Denn made within periods 
of less than six months between the period from June 30, 
1963 through July 31, 1967, and that he pay over the 
profits thus realized to the plaintiff, with Interest. 


HJi. and C.S. HEYDT 



W. Philip Von Kirk, partner 
Attorneys for Plaintiff 
Office and P.O. Address 
521 Fi.fth Avenue 
Mew York, N.V. 10017 
Ku 2-6020 








ANSWER AND CCLfe.'ERCLAIM 


A-7 


immo STATES OISTSICT COURT 
SOUTHESH DISTRICT OF HEW YORK 


aHATTOcx on MnraK cotfoiATioa, i 

PLaiaclff, 

WILLARD J. LA HORTE, : 

DwfWttdAllt. t 


DcfctuUne. WILLAiU) J. U HORTE, by hl« •ctortMya, 
Fullivaa, Douovca. Haarabaa, KcCovaru & Laaa, anawArli^ Cha 
coaplalat Harala, 

EIRST DcrnisK 

1. AlUtM ba la vtttaaae kaowia%a or iofomatioa 
sufflciooc CO Iona a WUof aa Co cha cruch of cha alUga- 
Ciona coacaload in Paragrapb 10 Charoof oxeapc choc 
(lalaadaac aikalca Chat on or abouc Auguat 22, lfS7 ha filod 
aa awaodad roforc purauaac Co fl6 (a) of cha Soewrlclaa 
*■«**•••• AcC of lf34, aa MModad, wlch cha Soctiricioa and 
Pvrhanga CoMlaaloa and cha Aaaricaa Stock Exchai^a. 

J ECUMD DRFtJISt: 

2* Prior Co cha ciMaaaacMMat of Chla acCioo aud 
oa or abouc Augviac 16, m / aad Auguat 21. 1967, dafooaauc 
Ally paid, aaciafiod aad diachargod cha allagod clala of 
plaUCitf aoc forth U cha coaplaiat haraU by payaaac Co 
plaiatiif of Cha cocal aaouoc of $40,209.62, which aua 


CIVIL ACTION 
67 Ho. 3222 

AHggR AND 
OMKOMCUia 
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All from* —U »» < hf ^ Tn iia t ft«B Cte 
mU mt CiM capital aCMk af plaiactff ac^ptind aa rakraarr 
1, 19M kp dafaa^aat aa a a awi U af tka aactar af Tka 
. rixapcaaf PiaAwca Oa.» 1m, (kanAaaftar 'VlMpaDaf**) 
lata Daaa ItoUlafclae. (kaaaiaafcar '*Daaa**>, a lAallf-awaad 
sakaidiacy of pUlctlff. kaaad aa tka aaalpMat af a purckaaa 
valaa af ilH.H ter aaak akara af plalatiff'a ataak. 

S. Tka ateraaald valaa of I1Q.75 aaa Cha aaaa 
aarkat prica ot a ahava af plaiatlff'a acock oa D a c aaka T 1, 
lf64. tka data oa ahleh plalatiff'a loard of Olractora 
approvad tka ateraaald aartar af Oaoa aad Flrapcoaf, and aaa 
uaad to dacaaiaa tka oaoaat of pUlatlff'a aea<di to ka 
racaivad la aackaaga lor riraproof'a atock uadar tka dgra»aat 
aad Plaa of Hargar* datad taptaakar lA, 1965. 

• 

4. Dafaadaat kaa a elate agalnat plaiatlff arlaiag 
out of dafaadaat*a afaraaald pa y aaot of 960(2t9.62 to plaiatlff* 
tka a4judicacioa of akick doaa aot ra^ira tka praaaaeo of 
tkird partlaa ovar vkoa tka Court karalo caaaat acgaln 
Jurladlatioa. 

J 

•' > 

5. Dafaadaat acqulrad tka akaraa of plalatlff'o 

, atock wklch coaatltuta tka koala ter plalatlff'o elate karala j 
on Pokraory 1. 1964, tka affactiva data of tka ateraaald aargOT 
af Doaa aad riraptoof. 
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6. D«fM4aat'« lUMlicjr to plalatiff fpr 
rMlU^tf kjr 4«teaiMC fiw mU* of fUUciff'o otoch withla 
•ix Boacho ofcor thalr Mtmioltioa, «• oCoroooM, lo aaoMroa 
by tho fair Mrkoc ooluo of dofoadoat'o Firorroof otook at CIm 
elaa of ita axc^aasa for plalaclff*a atock oa Fobauary I, 19M. 

7. Oa tafomacion aad baliaf, cha fair aarkat 
valua of a ahara of Firarroof atock oa Fahruary I, IfM aaa 
** l**at $146.04, which, oo tba baala of a ratio arirhai^a of 
oaa ahara of Flra^rooi atock for U.21 aharaa of plalotlff'a 
atock, aa provldad tor la the aforaaald AAraaaoat aad Plaa of 

lodlcataa that tha coaaldaratloo paid by dafaadaat for 
PA*l*tlll*a atock waa aubatantlally la oxcaaa of $10.73 par 
ahara. 

t. Dafaadaot'a payaiat to plolatlff of tha total 
atB of $40,269.62 In Miguat of 1967 waa arroooowaly baaod t^a 
a valuation of $10.75 aa tha coat of tha atock ac«|uirad by 

dataadaat fooa pUlatifC In connoctloa with tho Flropioof.Daao 

aorgar. 

9. Tha not profita roallaod by dafoodant froa hla 
aalaa of plaintiff*a aforaaald atock, for which ha aay bo 
accouatabla to plaintiff under ioctlon 16<b) of tba •nawrltlao 
and kachanga Act of 1934, 15 O.8.C. §76 p (b), aad tha IntarMt 
payabla tharooa, waa tharafora loaa than tba $40,299.62 
actually paid to plaiatiff by defaadant, aad plaintiff haa boon 
wOMtly oarlchod by oald ovetpaynooc, rolaburaaaaat for which 
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iooc hoo 
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I0< 


Co 


•< MM ooo ff c j wco c u mot 
iofoodooc profo choc oiich 
^ ^*««*4ood by cho Courc ood choc dofoodooc hovo 
ofoiaoc pLoloctIf Chorofor. 


^lolaciff*o coi^iolM oai J 



i^o of chio occioo. 


mXIVA a, DqMO¥ iUi. lABUIUM, 
NbOOVIW 4 tjgg 


■/ Edword A. R tllieri. 

* MoUr o/ tSTTTS - 

ACCornoyo for OofoodooC 
70 Piao fccooc 
Kmr Torh, Mow York lOOOS 

344 . StM 


I 
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REPLY 


jj UiUfED 8TATi,3 JI.TfKtCT COURT 
; SOOTUAW; aiSTRICT OF MKW YORK 
I-_ 

I •»i(ATrUCX OENN MINIUC COKPoLOtTICid, 

I PUxnciff, 

il -«»g«ln¥t- 

I 

Ij WI14<Ai<I> J. U^ WRTi, 




CIVIL ACTICW 67 
!*0. 3222 


REPLY 


j PUintirr. «v. It,, attorney,, h.a. an.l .«ydt. 

for Its reply to ta* countercl*i,n 


I! i. oenroa c.o ..c i av...jr.p.is *4 • 

l| taroa./h "io" iijciueiva of tuie aiiawcr. 


I WERLFORK, plaintiff dT^nJ., Juagment dl.™i„lng 

j tha countarclaii. *,ia judgment for plaintiff agalnat 
J defendant as demanded In the ooiiplaint. 

*.A. auu u’.t. a^YoT 


_»/ >». PHILIP VAR K IRK 


Attorneys for Plaintiff 
Fifth Mvciiue 
New York, hi. Y. 10017 
Mu V-oOiO 
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MOTIM FM LEAVE TO FILE AMEMOEO AMNER 
AM FOR SIMRARV JVOOMERT 


UnXKD STATES DISTRICT COURT 
, 80UIHIRM DISTRICT OP tOBH TORE 


'X 


SHATTUCK war mhw corporatiok. 

Plaintiff, 


.67 ClT. 3222 


•CAlOAt 


VZUABD J. lA NORU, 


MQTIOR PQR LEAVE TO FII2 
AMBHEBD AISVER AHD FOR 
SUMMRT JUDaMEKT 


Dafandaat. 


_.x 

SlBSi 


FUSASB TAKE ROTICE that «q>on tba affidavit of 
wniARD J. lA NORTE, duljr Rworn to tlia ^ day of JOljr, 
1970 , and upon tha plaadli^ and proeoadincs haratofora had 
haraln, tha dafandant will nova thla Court at a Notion Rurt 
to ba hald at tha Uhltad Statas Court Houaa, Thlajr Squara, 
Boon 906 , Raw York, Raw York, on tha ^ j day of July, 1970, 
at lOtOO o'clock In the foranoon of that day or aa aoon 
tharaaftar aa counaal can ba hoard, for an Ordart 


1. Rirauant to Rala 15 of tha Radaral Rulaa of 
Civil Procadura, for laava to fUo aa Anandod Answar, a 
copy of which la aubnlttad herewith aa EXHIBIT "Qi", on tha 
creuad that Juatleo ao raqulraa n that defendant'a Anawar 
doaa not fairly praaant hla total dofanaa to thla action 
and the Borlta of hla Countarclaln; and no prejudice will 
ba dona to plaintiff by pamlttlnc aald aaandaant. 

2. Rirauaat to Role 56 of tha Pbdaral Rulaa of 
Civil Procadura, grantlns a auanary Judenont In tha da- 
fandant'a favor dlanlaalng tha Ooavlalnt and for the relief 
da n a nd ad In dafondant'a Ocuntarclaln, on tha ground that 
there la ao ga n u ln a laaua aa to any aatarlal foot, and that 
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a«f.ruunt i, .ntltUd to . ju(le«„t 


a mattar of Uw. 


Oatad: 


New York, New 
4 / 1970 


York 


Youra, etc. 
reUDSHUH & mNK 




Mtorneys for Defendant 
* f.-O- Addresa 
JM ^st 44 th Street 

Tel. No.: MU 7-8930 
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WflTBD STOTKS DISraiCT COURT 
SOUTHKRR DISTRICT OF NEW YORK 


SHATIUCK DBnr NIHUfO CORPORATIOIf, 

Plaintiff, 

-againat- 

'^D'IARD J. IA MORTE, 

Defendant. 


X 


X 


Civil Action Ifuabex’ 
67 Civ 3222 


Pursuant To 
Rule 9(g) Oeneral Rules For The 
Southern and Eastern Districts, 

;^r the Puposes of this Motion, 
•ve Eo Genuine Issues ^ 

!M0d s 


1. During the period 1963 through 1967, plaintiff 
was a corporation, an equity security of whose was registered 

on a national securities exchange, i^.. the Anerlcan Stock 
Exchange. 

2. During the said period, defendant was an 
officer/director or director of the plaintiff. 

3. During the said period, defendant was a aeaber of 
four partnerships, l^e.. Joint Stock Traders; Sanford Boulevard 
venture, Willard j. i^Mcrte, Agent, and Willard J. LaMorte, 
Partnership. 

O. no .uch p.rtn.r.l.lp «,putea th. def.nd«it to .It 
upon th. Boort Of DlMctor. of th. plolntlff, „o, to oet In 

It. lht.«.t. .lth.r .. on offu.r or dlr.ctor of th. pUlntlff. 
nor did the defendant so act. 

5. During the said period, defendant's percent par¬ 
ticipations in the above naMd partnsrs.hlps weret 
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(a) Joint Stock Traders - 1964 - 26 . 3935 ^; 

(b) Sanford Boulevard Venture - 1964 - 25.0$^; 

(c) Willard J. LaMorte, Agent - 1964 - 19.675^; 
1965 - 14.62^; 1966 - ll.i8?5j 1967 - 12.615^. 

(d) Willard j. LaMorte, Partnership - 1964 _ 
33.282»; 1965 - s-t-oasg*, 1966 . 34 . 1733 *! 1967 - 35 . 307 *. 

6. During the e.lr period, the eboye nwied partner- 
.hip. nade purcha.e. and .ale. of plaintiff, capital .took. 

7 . The aforeaentloned purcha.e. and .ale. .ere 
reflected In plaintiff. ,tock tr«,.fer book, the .heet. of 
-hlch were available to and examined by the plaintiff. 

8. During the ..id period, the defendant aade no 

purchaoe, „ ..1., f„n ni. p.„n„i plaintiff, 

capital stock. 

9. on February 1, 1966, and pureuant to a Plan and 
Agreement of Herger, defendant .xch«,g.d .hare, of the capital 
.tock Of The Fireproof Product. Co., Inc. (Fireproof, o«.ed 

y hla for .hare, of the capital .tock of the plaintiff, at 
.h exchange ratio of 13.Pl .hare, of plaintiff, .took for 
each Share of Fireproofs stock. 

10. The exchange ratio fixed by the ratio of the 

(mi’T 

1 . 85 ) and the per share ™rket value of plaintiff, .tock 
Oh the American Stock gxchange on Deceaber 3, 1964, .hen 

Plaintiff. Board of Director, approved the exchange In 
principal ($10.75). 

11 . on February 1, 1966, .n. exch^ig, date, the per 

Share market value of olalntim. ... u 

f s stock on the American Stock 

Kxchang# had dropped to $ 8 . 75 . 


-si- 
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12. On February 1, 1966, the exchange iate, the per 
■hare book value of Fireproof* etock had Inc*eased to $146.04. 

13. Ba»ed upon the exchange ratio of 13.21, the per 
■bare cost of plaintiffs stock on the exchange date was at 
nlniauB ,11.05 plus $2.00 ($10.75 - 8.75) or the sua of $13.05. 

14. At plaintiffs request, and in August, 1967, 
defendant subnitted to Weiss, Berman & Sessler, plaintiffs 
Certified Public Accountants, records and original brokerage 
statements which reflected transactions in plaintiffs capital 
stock during the period June 30, I963, through July 31, 1967, 
in which defendant had, or might be held to have, directly 

or indirectly, an interest. 

15. Based upon defendant's submission, and for the 
■aid period, the plaintiffs Accountants matched purchases and 
■ales and sales and purchases, and thereupon represented to 
defendant and plaintiff that they had accurately calculated 
profits (in accordance with the provisions of Section l6(b) ) 
received by defendants, and recoverable by plaintiff. 

16. Plaintiff's Accountants indiscriminately Iv^ed 
together all trades mad* during the said period and matched 
purchases and sales irrespective of who made the same. 

17. The Accountants failed to match trades of each 
partnership separately, then calculate the aggregate "profit", 

realised by each i>artn*rship, and ascertain the "profit" 
*^**^^**^ 6y the defendant, if any, by applying his percent par¬ 
ticipation in each partnership for the year in which the profit 
was realised. 

18. The Accountants failed to calculate "profit" 
solely iqwn the matching of trades made less than six months 
apart. 
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19. The Accountants failed to calculate "profit" 
solely upon the matching of trades made no more than two years 
prior to the commencement of this action. 

20 . The Accountants matched the shares, received by 
the defendant upon the exchange, to shares sold by the 
partnerships, notwithstanding the fact that defendant still 
holds such shares and has made no sales of stock for his own 
account. 

21 . Based upon plaintiff's Accountants' calculations 
and representations, and in discharge of his asserted liability, 
defendant paid to plaintiff the sum of $38,432.98 on August I6, 
1987, and the further sum of $ 1 , 856.64 on August 21 , I967. 

22 . Though retained, the aforesaid payments were not 
accepted by plaintiff in discharge of defendant's asserted 
liability; rather, plaintiff claimed that there was due from 
defendant an additional $ 20 , 151.52 (based upon its determina¬ 
tion that the cost to defendant of its shares on the exchange 

of Fireproof stock was $8.75 per share), for which sum plaintiff 
demanded payment. 

23. Defendant thereupon requested a recalculation of 

profits" alleged to be due, which request was denied by plain¬ 
tiff, Whereupon defendant refused to make any additional payment 
and demanded a return of excess sums paid, which plaintiff 
refused. , 

24 . On August 23 * 1987 * plaintiff commenced this 

action. 

25. On October lo, I967, defendant, by his answer, 
countez^lalmed for the sum overpaid by him. 






AFFIDAVIT OF WILURO I LA MORTi IN tUFFORT OF MOTION 

UMTH) 81ATB8 DimiCT COURT 
SOUTHERV DISTRICT OF mt YORK 

..................X 

SRATTUCK DBHR NIlIZRa CORPORATZOX^ 

FUlntlff, 

- RMalnst • 

VnZARD J. ZA MORTE. 

Dafandant. 

..................X 

STATS OP REV YORK ) 

■Rt 

COORTT OP REV TORS ) 

vnJAXO J. ZA NGRR, Dclng duly awern, dapoNM and 

Ita action, plaintiff Raaks to lapoaa a lla« 
blUtj for allatad "abort avlng proflta”, to which It la not 
antltlad. 

Flafntlff'a Coaqplalnt waa filed on Aufuat 23, I967, 
to raeovor "ahort-awlng" proflta allacadly raallaad bp no 
during the period Jbna 30, 1963 through JUlp 31* 196? while 
I waa an officer-director or director of the plaintiff 
(Inhibit A). 

Hf Anawer to the Ooavlalnt, with OounterelalB for 
unjuat enrlcbnant, waa aenred on October I6, I967 (Inhibit 
B and Bi). Reply waa aade on October 23, 1967 (Inhibit C). 

Bepreaaiitlng na at the tliM of ay Anawer waa the 
law flm of SUUJVAR, DOROVAR, RANtABAR, MOOOVnR M ZAIB, BBQS. 

On or about April 7, 1970, by Stipulation dated 
March 30, 1970, the flm of SULXJ7AR, DOROVAR, RAMABAR, 
NeOOVERR * ZARB waa aubatltuted by the law flm of PBZDSBCR 
A PRARK, aqr preaent attomeya. 
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ppp„_,. 

..n^ ..tom.,. PPP,.., ^ J 

the full writ, of BP ,ub.tMtUl d.f,„„ .„ th. 

ciorwe* to the asserted 

claims of plaintiff. Hence leav* tn 

nence, leave to amend my Answer is 

l>.r.by r.,u..t.d. Pl.i„t„f i. 

.ppllo.tlon b.c.u.. ,„ no «y do th. l..„,. p.i.« p,, pp, 

».ndB.„t pr.„„t „npp.„ 

clp.t.d upon th. ..rvlce of th. C«pl.i„t, 

Prior to th. com„.nc«.,nt of thl. .ctlon In 1067 
Plaintiff d.™nd.d that I provld. for If .x.Bi„.tfn doou! 
..nt. .nd hrof r.*. .t.t.B.nt. from which If Oortlfl.d 
Pnhllo Aocounf nf could ..c.rf m what profit. ..r. r..lu.d 
7 n. froB tr.d.. In pLintlff.. cpifi .pppp. , 

wily did .o, rolyln* upon plaintiff.. Aooountmt. and 
a^r. for th. acouracp of tholr calculation, a. ..li 
liability under the Securities Acts. 

Ba..d upon plaintiff.. AccounW.. calculation., 

nd my reliance upon their accuracy i mad- 
,,, , ccuracy, i made pajrment to the 

ntlff Of th. .UB of »to.p 89.62 m dl.charg. of a, hhll- 

«tlon to th. plaintiff for ".hort-..rtng” profit.. 

PMlowlng thl. p.„.nt, puintlff.. i.wy.„ th.n 

Zd' 1 °"“’''' “■> "7 «~t«-nt do. 

r«d. an additional p.,B.nt of »Po,151.-5a. Phan l r.fu..d 

t. naf .uch further pa,„.nt, th. pumtiff .fpp,. 
action. 

Hy former attorneys advised that not only was 

plaintiff's suit without merit, but also j h a 
I na^d ^ overpaid when 

paid the aforesaid $40,280 62 H-nr.- t 

^ 7 y Z. Hence, I counterclaimed to 

recover the excess. My nresent 

^ ^ present attorneys, as heretofore 

stated. In their view assert th«+ 

•ert that the extent of my liability 
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hafl ti>OT grossljr distorted •»! that iqr UabUl^ In fact is 

$6,268.99. 

Iha foregolnt la tha fhetual backsnand for mj appUea- 
tlon for laava to aaend agr anawar. Hr granting auch paralaalon, 
the Court will than hawa bafora It a clear praaantatlon of tha 
iaauaa and tha correct aaaaura of njr raaponalblUtjr herein. 

Plaintiff will not be prejudiced by auch aaandaantj It 
haa not changed In any way Ita poaltlon In rallanea upon tha Anewar 
aa prawloualy filed. 

On tha other hand, failure to paralt anandaant will retain 
the paml faaturaa of plalntlff'a action to iqr aawara prejudice, 
a reault nowhere nandated by the Securltlea Acta. 

The algnlflcant polnta, obacured by ay Anawer to the 
Coiqrlaint, and requiring clear and plain delineation aa aet forth In 
ay propoaed Aaended Anawer are: 

A. The failure to exclude fron the calculation, tradea 
■ade Bore than two (2) yeara prior to the coanencenent of thla ault 
(See POIMT IV, EEFBlIDAm'S MBMORAinXM); and 

B. Tha failure to natch one to the other, tranaactlona 
only of the Indlwldual partnerahlpa In which I waa a eaaber, to 
aacertaln the profit realized by each of then, and to charge ne 
with only ay dlatrlbutlwe aharea of the aaae. (See POUT I, DB- 
PBREMUn'S MEMORAMDUM): 

C. The failure to natch tradea nade only within a period 

of leaa than alx (6) nontha. (See POIKT HI, EOBTOAMT'S MEMORANDIM). 

D. The failure to exclude fron the calculation aharee pur- 

\ 

chaaed but naver aold by na; and In any event, to value the coat to 
ae of auch aharea (upon the exchange by ne of the ctq^ltal atock of 
THE PIREPROOP HIODUCTS CO. IRC. (FIREPROOP) for plalntlff'a capital 
atock) at nlnlnun, aa the narket value of the FIREIWOOF atock on tha 
exchange date. (See POIRI II, OBPEIIDAHT'S NEMORAHDIM). 
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cumulative effect of these points Is to clear* 
ly deraonstfate that plaintiff had been paid In full, and 
was unjustly enriched In the sum of $34,020.63. 

SUMMARY JUDOMElfT 
A. ftirtnerahlp Transactions ; 

Included In the documents supplied to plaintiff's 
Accountants were transactions In plaintiff's capital stock 
by four partnerships In which I held minor participations. 
These partnerships, and my percent participation therein, 
were as follows: 

a) WILLARD J. lA MCRTE. AQEMT. (Exhibits 

Di, D2, D3). 

Years ending : 

1964 1965 

19 . 675 < IU.62^ 

b) JOINT STOCK TRADERS 

1963 to June 30, 1964 (when shares were transferred to vniARO 
J. LA MORTE, PARTNEJlSHir) - 26 . 393 $^ (Exhibits E^, Eg). 

c) SAffTORD BOULEVARD VENTURE 

1963 to June 30, 1964 (when shares were transferred to 
WILLARD J. lA MORTE, PARTNERSHIP) - 25 . 05 ^ (Exhibits Pi, Pg). 

<*) WILIARD J. LA MORTE. PARTNERSHIP (Exhibits 
Ol* Qg* 03* 04)* 

Years ending : 

1265. 1266 1967 

33 . 2822 ^ 34.03295$ 34 . 17335 $ 35 . 30 / 5 $ 


1266 1262^ 

11.185$ 12.615$ 


- 4 . 







A-22 


I did not b*co^ *n offlcor-dlroctor of plaintiff 
bM«us« of «y nenber.hlp In thoM partnership*. Itor ea. I. 
appointed by the.e partnerships, or any of their «e»ber*. 
to represent then on plaintiff* Board. I reported to none 
of the partner* on the activities of the plaintiff. 

In addition to myself, other member* of the partner¬ 
ships, their relation to me. If any, and their percent owner¬ 
ship, were: 

a) WTTJAPD J. lA MORTE. ACgHT (Bxhlblt* Di, Bg* 

D3). . 


MLgnon 8. laMorte .. 9.06^ 

Mlgnon laM. \ 10 m 

Thosmui E. LaMorte (child) 16.07 

Debra LaMorte (child) ,6*7- 

IJ.sa laMorte (child lo.‘ 

Rita laMorte (child 
Anne laMorte (child 


_,.28 
3.42 


1265. 

12^ 



11.56 

19.07 

18.47 


13.17 

7*^ 


14.48 

5.19 

5.85 

4.21 


ll.O05< 

11.89 

15.42 

22.73 

3.01 

12.58 

5.53 

5.15 


b) JOIltr STOCK TRADERS (Exhibit* Bi, E2). 

1964 

QraC'i Zyons (sister) 

Ellsiibeth See^(no relation) 

Howard W. LaMorte (bro^r) 22.401 
Richard P. LaMorte (^JfO^»»er) 5-6^ 

William F. LaMorte (father) 27.8o2 


e) SAWFORD WJlXnXD VEimiRE 

1264 

Robert A. MacLeary (no relation)^.^ 
Sward W. LaMorte (^'other j 25.0 

William F. LalJorte (father) 25.0 


(Exhibit* Fi, Fg). 





A-2.1 


d) WILLARD J. lA MORTE RARTHERSHIP (Exhibit* Oi, 

Qg, O3, G4). 


1264 1365^ 12^ 1967 


Robert A. MacLeary (no relation) 
Elizabeth Seely (no relation) 
William P. LaMorte (father) 
Howard W. LaMorte (brother) 
Richard P. LaI 4 orte (brother) 
Grace Lyons (sister) 


15 . 1178 j< I5.4588X 
4.4666 4 .' ' 


4666 
22.9297 

21.8461 

1.2082 

1.1494 


>73 
23.4612 
20.0690 
1.2355 
1.1753 


1J.5225J< 16.038J< 


5862 
23.7937 
19.5036 
1.2406 

1.1801 


4.738 
061 
360 
1.277 
1.219 


Transactions In plaintiff’s capital stock, for the 
period alleged In the Complaint, by each of the abovenamed 
partnerships, were con^jlled and are set forth In EXHIBITS 
"Hg” and respectively. 

l 4 }on examination of the Accountants’ records, my 
att.>meys found to their amazement that Instead of matching 
separately trades of each partnership to ascertain the profit 
realized by It, and then charging me for my distributive 
share, all trades were erroneously lumped together and trans¬ 
actions matched. Irrespective of which entity made the sale 
or the purchase. 

This procedure was clearly improper, and could not 
form the basis for the determination of profits realized by 
me. (See POIMT I, DEFENDART'S MEMORAMDUM). 


B. Calcvaatlon of the Six Month Period t 
On two occasions, trades which were made more than 
a period of "less than six months" apart were matched to ascer¬ 
tain profits. (See listing or transactions In plaintiff's 
stock calculated by the Accountants - EXHIBIT "I"). 

The match of 315 shares on "II/19/63" with two 
transactions totalling 315 shares on "5/18/64", is a match 
of transactions exactly six months apart. 

Ihe match of 200 shares on "12/31/64" (which forms 
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a part of 6 tranaaetlona aggravating 1000 sharaa) with two 
tranaaetlona totalling 1000 sharaa on "6/30/65" Is a natch 
of transactions exactly six months apart. 

Both natchas are clearly outside the statute. 

The alleged profit wm therefore erroneously Included and 
falls within my counterclaim. (See POINT III, DEFENDINT'S 
MEMORANDUM). 

C. Rroflt Calculated Upon Trades Mad e 
More lAian HVo Yeiis Prior to ' ''' 

CSwnencement of Action ; 

Plaintiff's action was ccsneneed upon the filing 
of Its Cosplalnt on August 23# 196?. 

The calculations of the Accountants Include trades 
effected, and reflected upon the plaintiff's transfer books, 
prior to August 2h, I965, the date exactly two years prior 
to the filing of the Conplalnt. Transfer sheets were regu¬ 
larly aade available to plaintiff for Its examination. 

This Inclusion Is desionstrably erroneous as set 
forth In the Memorandum filed with these papers and the 
prior transactions should not be Included In the calcula¬ 
tions of profit. (See POINT IV, DEFENDANT'S MEMORANDUM). 

D. Vhluatlon of Rtrchase Rrlce of Plaintiff's 

Stock ; ■ . I 

During the period presented by plaintiff's Com¬ 
plaint, Z made no purchases or sales for mg^ account of the 
plaintiff's capital stock. 

On Rsbiauury 1, I966, as a result of an exchange 
of shares of THE PSUBIROaP ntOODCTS CO., INC. (nSIPROOP) 
pursuant to an Agreement and Plan of Merger dated Septem¬ 
ber 14, 1965, between plaintiff. The Fireproof Rroducts Co., 
Ihe. and Denn Bolding, Inc. (a wholly-owned subsidiary of 
plaintiff), each Shareholder of FUtSFROOF received 13.21 
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Of puinttff.. .took f„r .„h FTOmooF 

■took exchangea. I received 19,616 .here, -e pl,i„ti„., 
c.plt .1 etock on thl. exchen^e. (See llet c Storeholder 
EFchengee, EXHIBIT V). .change ratio wa. for«lat«l 

upon the book value of EIHEProoe aa at Decenber 31, 1964 
the «rket value of pUlntlff. .took a. at DeLber 
3, 1964. No provlelon was made In the Agree«.nt for the 
poaelble change In the value of either corporation', etock 

between the date of the Agre«.ent and the exchange date 
(February 1 , 1966 ). 

February i, 1966 , the mean market value of 
plaintiff.a .took wa. 18.75, fully 12.00 below It. naan 
naxket value uaed In the Contract of Merger. (Mevorthe- 
le.. plaintiff, on Marcn 2 , 1966 , offered to acquire the 
fractional Interest. re.ultlng from the exchange, at I 10.75 
per .hare (See Il.t of Shareholder Exchangee, Exhibit "J”). 

Imnedlately prior to the exchMige date, the book 
value Of PIREPROOE .took, according to It. Balance Sheet 
of January 28 , 1966 (EXHIBIT "K") «s. 11,708,964.01, or 
approxlnately ll46.04 per .hare - an lncrea.e of 14.19 
per .hare over It. per share book value a. used to 
ascertain the exchange ratio, since there wa. no «,dlflca- 
tlon Of the exchange ratio to reflect the decrease In value 
of plaintiff.e share, and the Increase In value of 
Fireproof, share., the per share coat of plaintiff, 
stock to me increased by I 2.30 to a total per .hare cost 
of I 13.05 (See defendant's memorandum, p. 13). 

in the exchange plaintiff wa. acquiring o«i.r.hlp 
Of a profitably run buslne.s. It could reasonably expect 
that thl. acquisition would enhance It. own financial 
•tructure. since Fireproofs share, were not traded In 











A-26 


aiv national sacurltlas aarkat, tha coat to dafandant aheuld ba 
adjuatad to raflact thla valuabla Intanglbla (Sea DSFlimkirr'S 
KEMORAHDUM, p. 15). Tha Accountanta* liatinc of aatchad trana- 
actlona (EXHIBIT "I") Inproparly valuad ray coat at |8.75 por 
ahara (tha raarkat value of plaintiff*a atock on tha data of ex¬ 
change). 

Although I atlll hold thoaa aharaa, tha Accountanta matched 
thara agalnat aalaa of plaintiff'a capital atock made by tha partnar- 
ahlpa. -<:uch an Incredible raault ateraa from tha luag)lng together 
of all purchaaea and aalaa ragardlaaa of tha entity making tha 
aaraa. 

1. Oaleulatlon of Recovarabla Profit Raallaad 
and overpaymenr;' 

(Hvlng affect to the above mentioned facta, and to tha 
law aat forth In tha acconpanylng Memorandum, recoverable profit 
raallaad by me can ba calculated by: 

a. ) Excluding all tranaactlona made before 

Auguat 19^5} 

b. ) Hatching only purchaaea and aalaa, or aalaa 

and purchaaea made laaa than alx montha apart} 

c. ) Matching only tranaactlona of Ilka antltlaa, 

and charging bm only with my dlatrlbutlva ahara 

of the profit reallead by each entity. 

Peraonal Tranaactlona;- 

1) I atlll hold ray aharaa received upon tha exchange 

of FIREPROOP atock, and alnca I made no other aalaa for ray account 
during tha period covered by tha Coa^lalnt, I raallaad no profit 
on tradaa for ray own account. 

2) Tranaactlona of Joint Stock Tradara and Sanford 

Boulevar d Ventura :- 

All tradaa In Joint Stock Tradara and Sanford Boulevard 
Ventura ware raada prior to Auguat 24, 1965 (S** EXHIBITS "Hp" and 
"IQ" raapactlvaly), therefore I realltad no recoverable proflta frora 
thoaa tranaactlona. 

3) Tranaactlona of Willard J. ImMorta, 

Agent: Tradaa are aat out In EXHIBIT "Hi". ^ excluding trana- 
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action, prior to August 24, 1965, and matching purchases to sales 
on the basis of -lowest In - highest out", the partnership realized 
an aggregate of $257.00. Applying my percent ownership to this 
figure, to wit: 14.62^ for I965 and ll.lSjj for 1966; the profit 
realized by roe from this partnership totalled $33.58. 

The following table presents the foregoing: 


Purchased 

10/27/65 $7.64 - 200 shares 

11/23/65 

1/6/66 


Sold 


$9.05 - 100 shares 
$8.80 - 100 shares 


$9.05 
-7.64 
$IT4T X 


100 


$8.80 

-7.64 

$l.lt> X 100 


141.00 X l4.62Sj - 

116.00 X 11.185< 

Total Profit - 


$20.61 

$33.50 


Transactions of Willard J. laMorte. 

Partnership^- Trades are set out In EXHIBIT "H4-, 

Excluding transactions prior to August 24, I965, and 
matching the lowest purchases to the highest sales within a period 
of six months, the partnership realized $17,730.00 ($432.00 of 
which was realized In 1965 $1,500.00 In I966, and the balance In 
1967). Applying my percent ownership for the years I965, 1966 and 
1967 (34.0329^, 34.1733^ and 35.30^ respectively), the profit 
realized by me from this partnership totalled $6,235.40. 


'Oie following table presents the foregoing: 


ftirchased 


9/3/65 - 200 

9/3/65 - 100 
9/3/6i - 100 
9/3/65 - 100 
9/3/65 - 200 - 
9/3/65 - 100 - 


- $0.15 

- 0.15 

- 8.15 

- P.15 
cj.15 
0.15 


Sold 


2/4/66 - 200 
1/14/66- 100 
11/22/65-100 
ll/lPy'65-loo 
11/5/65 -200 
11/19/65-100 


$9.58 

9.30 

9.1? 

9.06 

8.9A 

0.94 


etofit 


1966 

1966 

1965 

1965 

1965 

1965 


$206 

ilJ 

79 


- 10 - 







A-28 


iMrehased 


Sold 


Profit 

9/3/65 - 200 - 
9/3/^ - iS® - 

9/6/66 - 200 - 
9/6/66 - 100 - 

$ 8.15 

8.15 

7.14 

7.27 

X/6/66 - 200 - 

1A0/66 - 100 - 

2/16/67 - 200 - 
2/16/67 - 100 - 

$ 8.57 
8.32 
13.81 
13.81 

1966 - $ 84 

1966 - 17 

1967 - 1334 

1967 - 854 

9/2/66 - 800 - 

7.46 

2/16/67 - 500 - 
2/15/67 - 300 - 

13.81 

13.19 

1967 - 3175 
1967 - 1719 

9/1/66 - 400 - 

7.03 

2/15/67 - 400- 

13.19 

1967 - 2144 

8/29/66 - 600 - 

8.28 

2/15/67 - 500 - 
2/8/67 - 100 - 

13.19 

12.67 

1967 - 2455 
1967 - 439 

8/26/66 - 200 - 

8.55 

2/8/67 - 200 - 

12.67 

1967 - 824 

8/26/66 - 600 - 

8.78 

2/8/67 - 500 - 
2/9/67 - 100 - 

12.67 

12.65 

1967 - 1945 
1967 - 385 

8/18/66 - 200 - 

9.41 

2/9/67 - 200 - 

12.63 

1967 - 644 

5/23/66 - 400 - 

10.03 

6/10/66- 200 - 
6/9/66 - 200 - 

12.28 

11.80 

1966 - 450 
1966 - 354 

5/12/66 - 200 - 

10.43 

6/9/66 - 200 - 

11.80 

1066 - 274 


Total 

Partnership Rroflt 

- $17,730 




15^233.4o - Total Dtatrlbutlra Shara 


Tha ium of tha dlatrlbutlva aharaa of tha partnarahlp proflta 
raallaad (tha sola and total racovarabla profit raalltad by aa) was 


16,268.99. 

FOalntlff'a aaaartlon of an aggragata liability of $56,566.36 
la a groaa distortion of my trua obligation. So too, my payment of 
$40,289.62, based upon tha Inaccurate calculations and representa¬ 
tions of plaintiffs Accountants and Attorneys, unjustly enriched 
plaintiff in tha sum of $34,020.63. The Imposition of such a penalty 
cannot be sanctioned by the Court. 


VHBtKFOfCB, It Is respectfully requested that Defendant’s 

notion be granted In all respects, that: 

a) Defendant be permitted to amend his Answer In the form 

attached hereto; 
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b) tha aH a eMb l o n a oT Dafudanfa oouniarelala b« dMMd 


<ieni«d by tha Plalntlirf; 

c) DarandMb ba awardadi JtirtpaMit disalMlOB Plalntlfr's 
complaint and actionj 

d) Dafendant ba aanrdad Jntloamt, on ita eountarclaln for 
tha sxin atatad tharaln, togathar with i n t a ra a t fron tha data or 
tha ovarpayaant, coats and diabarscaants; and 

e) such othar relief as tha Court nay daan Juat. 


Sworn to before me this 

& day of July, 197O. ^ 


-msamr 


- - " stern. JR 

Torti 

No 60 -7 

_Quy.«.m Wwchevt..- Co...ir-. 
cnmoiinun Cxpkm Morcn », 19 jJ 














EXHIBIT B 1 


AOI 


UNITED STATES DISTRICT COdRT 

soothe™ distbict of NtS S 


"“““---X 

SHATTUCK DENN MINING CORPORATION, ; 

Plaintiff, : 

-against- 
WILIARD J. LA MORTE, 

Defendant. ; 


Civil Action Number 
67 Civ 3222 


I^^OPOSED 

amended ANSWER WITH 
COUNTERCLAIM 


X 


Defendant for his Amended Answert 

1 . Denies the allegations in paragraphs "l", "5", 

6 » "10", and "ll" of the Complaint. 

2 . Admits the .allegations in pa.agiaph "2", but 
alleges as of the date hereof, plaintiffs olflces are in 
Bronx County, New York. 

3 . Admits the allegations in pa: a.',raph "3", but 

.11.8- that ce.s.o to b. . airoctor of the pUlntlff 

on or about June 1, 1968. 

4 . Denies the allegations In paragraph " 4 ", except 
admits that plaintiff's capital stock was listed and traded 
on the American Stock Exchange. 

5 . Denies the allegations In paragraph "7" and 
alleges the value of each Fireproof share on Ptebruary 1, 1966 
was approximately $l 46 . 04 . 

6. Denies the allegation in paragraph " 0 " and 
lloga. thot the computation mad. by plaintiff, accountants 
was erroneous and the payments set forth In paragraph "8" 
totauing m,2B9.62 were made by defendant relying upon the 
represented accuracy o/ the cosiputatlon by plaintiffs 
accotmtants. 
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7. As to paragraph ”9" of the Cooplalnt, defendant 
adaits that plaintiff deaanded a further payaent of $ 20 , 151.52 
and that defendant refused to pay the same, and except as 
adaltted aforesaid defendant denies that the said sum of 
$ 20 , 151.52 la due and owing to the plaintiff. 

ASAHD FOR A ITRST 
APFIRMATIVE DEPHISE t 

6 . Plaintiff does not allege a clala upon which 
relief can be granted. 

AS AHD TOR A COUWTgRCIAIM ; 

9 . Prior to the conaMnceaent of this action and on 
or about August I 6 , 1967 and August 21, 1967« defendant paid 
the sum of PORTT THOUSAND TWO HUNDRED EKHITY-NINB DOLIARS AND 
62 A00 ($ 40 , 289 . 62 ), which sum the defendant was made to 
believe by plaintiff represented profits realised from the 
purchases and sales and sales and purchases of the capital stock 
of plaintiff and the monies to which plaintiff was entitled to 
be paid by defendant under the Secturltles Act of 1934. 

10. After the said payment of FORTY THOUSAND TWO 
HUNDRED EXORry-NINE DOLLARS AND 62A00 ($40,289.62) to the 
plaintiff, defendant learned that said $40,288.62 was based 
\xpon the erroneous calculation of plaintiff's Accountants, In 
that purchases and sales were matched, the profit from whicht 

a. Was not realised within two (2) years from the 
coomencement of this action} 

b. Did not represent the propox*tlonate share of 
profits real.sed by the defendant from the 
trades of partnerships In which he was a member} 

e. Did not represent transactions within six (6) 
months of each other} and 
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d. Were calculated upon the basis that the considera¬ 
tion paid by the defendant upon the exchange of 
capital stock of THE PIREPRCX)P PRODUCTS CO. INC. 

• for capital stock of the plaintiff, upon the 

merger pf THE FIREPROOF PRODUCTS CO. INC. into 
DENN HOLDING INC., a wholly owned subsidiary of 
plaintiff, eqiialled the mean market value of 
plaintiff's capital stock Instead of the market 
value of THE FIREPROOF PRODUCTS CO. INC. stock 
on the day of the exchange--February 1, 1966. 

U. Upon information and belief, the fair market 
value of a share of capital stock of THE FIREPROOF PRODUCTS 
CO. INC. on February 1, 1967 was in excess of $l 46.04 which, 
on the basis of a ratio exchange of one (1) share of such stock 
for 13.21 shares of the plaintiff's stock, as provided for in 
the Agreement and Plan of Merger, establishes that the con¬ 
sideration paid by defendant for plaintiff's stock was sub¬ 
stantially in excess of $10.75 per share. 

12 . The net profits realized by defendant from his 
purchases and sales and sales and purchases of plaintiff's 
common capital stock, for which he may be accountable to 
plaintiff under Section 16(b) of the Securities and Exchange Act 
of 1934, 15 U.S.C., Sec. 7ap(b), and the Interest payable thereco, 
If any, was thereby considerably less than the $40,209.62 actually 
paid to plaintiff by defendant, and plaintiff has been unjustly 
enriched by the said payment to the extent of $34,020.63 

reimbursement of which defendant has demanded and plaintiff 
refuses to pay. 

wherefore, defendant demands Judgment dismissing the 
plaintiff's Comjlaint, and Judgment for the defendant against 


- 3 - 






A-34 


the plaintiff on defendant'a counterclaim^ in the amount of 
|3^«020.63, together with Interest and the costs and disburse¬ 
ments of this action. 


FELDSHUH & FRANK 

^ _ 

Attorneys for Defendant 
Office ft P. 0. Address 
l44 East 44th Street 
New York, N. T. 10017 
Tel. No. NO 7-8930 



r 
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EXHIBIT G 2 
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EXHIBIT) 


A-.S*) 


To the Board of Director* of 
Shattuck Denn MLnin 9 Corporation 


UAJjtl 


hrnk.r««^ 


k4U* 




^^nsaction* in Sh»ttuck Bonn Mining Corporatioti caoitei fr.r 


JJtt 

mjciht 


aeriod Jmte 30. 1963 through in which he had, 

aaaiiiLi^S-Il £l£-^£— 

®® ^''■t^^^^nTT^rae^fimimccuTrtKrTjccTJang^Ttc?*of 

^534, including Release 7824 issued thereunder. 


From such records and statcinents. two lists were prepared, 
one showing all "purchases" and ona showing all "siles" (as those 
tarn.s are usud in auction 16(b) of the Securities Exchange Act of 
1934) of Shattuck Otnn Mining Corporation Stock for the period 
under review. There were listed a* to each transactiont the 
contract date (calculated from the closing dates shown on the 
statements by subtracting the known period for settlement of 
contracts, regular way), the number of shares, and the total purchase 
proceeds. Transactions in a foreign currency were 
converted into U.S. Dollars as of the contract date. Appropriate 
adjustment was made for the stock dividend paid December 19, 1963 

Coroor*tfon‘^<;t‘'‘'v"*'''' 9t StoAtVtS PSaB fUfliLm 

corporatio n Stock received for shares of The Fireproof Products Co., 

•S-J5.iZL-*-gI»*ggi__«*a pe^n market price oTTsiSeBnBares'^nnM^yRctive 
date or the merger 

The entir e holding of Shatt uck Denn Mining Corporation Stock 
£l—^1?^—^ paiinatship, joji.t ventu re. corporan'oB^nrTffle'^'*""™* 
TnwhTc^HrTLaT5rt^Tiar ‘*rrTnter**tTin5o?ar*Tsr we 

££S-Jg££^Jl^?^c*W*<r^»^Tr^TTsnnnvrnotT5reTyi lrnmor?e^ 

The lists included all of the transactions in Shattuck Donn 
Mining Corporation Stock shown on the Form 4 prep.»rnd by Mr. La Morto 
as of August 16, 19o7, which we had previously cheexed against such 
records and statements. 


sales within six months as shown on the two 

iAi^LJ£&i55I55Q£ S^^jS!^^g^nHn^nHBSipnffnB8TCTnw^^!tr^v 

loss than six months after ea 


cm 11 M _ 

^^^nSMECJEni mwTO 


ssm 


»wamossemnmwi'*pro7Its***Ti^suc'F" 


ETATTCn 



The "matches" were then rearranged to effect the earliest 
possible closing date for each "match" and interest at 6X for the 
periods beginning with such closing dates and ending on Aygust 16, 
1967 determined to be an aggregate o^$4.676.6,7. 


1 )' tJi/ 


Weiss, 

Certified Publl 


cman t, £c-**lcr 


Accountants 


How York, K. V 
August 16, 1967 











































WIIXABD J. lA NORTE 
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Tranaactlons in Shattuck Denn Mining Corporation * 

;srs»mf5s ?s?2 "tuns SSS^ “n««t «» aa«r 




July 1, 1963 - July 31* 

1967 


Contraot 

Nuaber 

Sharea 

100 

100 

Uat Prooeeds 

Coat 

■Profit" 

Date 

661.62 

776.19* ^ 

1105.43 

tti . AR/fA 

OOP 

2.132.31 

3.344.16 



UMM 

TIj 

2.596.50 


lllA9/63 

315* 

747,69 

SAi/W 

12A8/63 

2r« 

100 

50 

100 

2,627.56 

615.00 

440.56 

665.50 

2.121.06 

706.50 

! 5A1M 

5/2U/64 

1 

1 

11.31 

10.00 

1.31 

10/22/64 
10/22/64 
. 10/22/64 

10/22/64 
• 10/^/64 

'• TA'a 

t 

600 

100 

100 

200 

300 

700 

300 

300 

6,990.66 

1,140.3? 

1,152.74 

15,047.61 

i;K|;SS 

4,604.11 

10/26/64 
< 7/23/64 

200 

200 

2,330.22 

1,529.00 

601.22 



jrW 

200 

200 

2,330.23 

j 

1.630.00 

700.23 

i 

10/22/64 
. 12/3/64 

1 

• 200 
200 

■ 2,2^.76 

t 

2.210J4 

70.00 

i iiAVgj 

11/30/64 

5/1V65 

200 

300 

500 

2,157.06 1 

2^211^ 

255.66 


•AdJuato4 for l?A9/63 

( as Olvld^ l£/2/63) 










A-f)l 


(2) 


Cj-'.t r.'ict 

Wunber 

Shares 

Not 

Proceeda 

Cost 

»• p.^-. * 1 

12/1/04 

5/- .-/o5 

400 

400 

200 

.2 Ju.'j7 

4,363.61 


- * i 1 L 

4.219.52 

144.09 

l/2i/o5 

1/25/05 

i/;;.;/65 

1 / 20/05 

200 

200 

200 

100 

100 

2.627.14 

2.775.56 

1.424,91 

1,412.J^ 




0 / 30 / 6 S 

o73o7o5 

500 

“uu 


12.628.52 

3.666.gci 






3/16/05 

6/23/65 

6/17/65 

200 

200 

500 


1.667.02 

4.229.92 


1.329.40 

5.299..J 

1.379.50 

107.52 


C-/23/65 100 

0 / 29/65 ^00 

iJAO/65 200 


777.13 

3 . 106.52 


1 , 662.28 


1.B3S.65 

3‘“*.27 


100 

6 / 30/65 100 


oAd/65 


100 

100 


9/16/65 
0 / 29/65 


100 

100 


9/20/65 

6 / 29/65 


100 

100 


663 .Hg 

655.87 


368.211 


789.75 

zgaja 


1.579.50 

62 . Vo 


Z69.7S 

■ 53.74 


76^-50 

91.37 


9 / 21 A 5 

0 / 29/65 


100 

lw/0 


"/23/65 

6/29/65 


868.24 


103.7m 


764.50 

,103.7m 


100 

100 


655.67 


764.50 


91 . 3 / 



(3) 
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Contract 

Numbar 

Shares 

100 / ’ 
100 

Net 

Proceeds 

Cost 

"Profit" 


. 

843.49 

789.75 

53.74 

« 

100 

100 


843.49 

•V 

789.75 

53.74 

10/28/65 

6/30/65 

100 

100 


855.87 

764,50 

91.37 

10/25/65 

6/30/65 

100 

100 

- 

855.87 

764.50 

91.37 : 

1 

llA/f5 

11/1/65 

6/^/65 

6/30/65 

100 

100 

100 

100 

0 


1,787.99 

i 

* 

764.50 

^ . 1,516.38 

1 

271.61 

11/8/65 

6/3065 

100 

100 


855.87 

764.5P_ 

91.37 ; 

6/^^? 

loa 

100 

• 

906.37 

mM 

154.49 

11/16/65 

6/30/65 

100 

100 

/ 

893.99 

TSigM 

142.11 

1 11/17/65 
j 6/30/65 

i 11/10/65 
, 6/30/65 

100 

100 


918.74 

751 Ja 

166.86 

100 

100 


905.37 

TSkM . 

153.49 

t 

' 12/30/65 

: 8/31/65 

1 

1 

200 

200 


1.703.19 

i.tto.aa 

73.19 

! 

i 1/5/66 

1 1/5/66 
; 1/3/66 

i 0/31/65 

200 

100 

200 

500 

1,761.96 

880.62 

1.713.74 

4.356.32 

1 

4.075.00 

281.32 


\ 
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(^) 


Contract 

D i.te 

Numbc r 
Share:! 

Net Proceeds 

Cost 

•Profit" 

lA/66 

8/31/65 

100 

100 

■ 

856.23 

815.00 

41.23 

1/y^ 

8/31/65 

100 

100 


856.23 

, 815.00 

41.23 

1/6/66 

3/31/C5 

200 

200 


1,761.96 

1.630.00 

131.96 

1/11/66 

8/31/65 

100 

100 


856.23 

r- 

815.00 

41.23 

1/12/66 

8/31/65 

100 

100 


865.73 

815.00 

50.73 

8/31/05 

100 

100 


832.48 

815.00 

17.48 

?/i;/65 

8/31/5 

200 

200 


1.781.74 

1.630.00 

151.74 

i/i'i/'y 
2/1 /t6 

IC^ 

.iOO 


878.48 

875.00 

3.48 

^/15/66 

4A5/66 

2/1/66 

600 

1400 

1000 

5,524.54 

3,679.53 

9,204.07 

. 8.750.00 

454.07 

11/19/66 

14/19/66 

14/19/66 

100 

400 

977.53 

•4,^83.72 

3,015.27 

9,376.52 



10/2?/65 
.2/1/60 

?00 

CKM 


3,529.00 

V.000.00 

8,529.00 

8^7. 

l!/20/66 

2/1/06 

300 

300 

r 

2,798.84 

8.625.00 

173.84 


500 

500 

■ 

4.702.94 

4.375.00 

327.94 














I Contrmot 
I P&t» 

1 

j 2A/66 
! 5/6/66 

I 5/6/66 

1 5/t/66 

* 5/6/66 
; ^6/66 

j 2/1/66 

t 

I 5A2/66 
5/12/66 
f 5A2/66 
1 5A2/66 

' 5/12/66 
5A2/66 
! 5A2/66 

2A/66 

I 

' 5A3/66 

I 5/13/66 

I 5/13/66 
5A3/66 
! 5 / 13/66 . 
' 5 / 13/66 

• 5A3/66 

' 5/13/66 

I 2A/66 




5/25/66 
! 5A5/66 

i 5A5/66 
i 5A5/66 
' 5^66 

5/25/66 
66 
66 

i 

i 5A5/66 
2A/66 




Number 


2,050.96 
1,013.I** 
1,000.80 
988.46 
^6.14 


2,182.68 

1,103.72 

1,078.97 

1,028.47 

1,01)6.09 

1,003.72 

3i3^.t38 


1,075.91- 

1,063.55’ 

1,054.22 

1 , 051.20 

1,041.84 

1,038.84 

1,026.50 

1,014.15 


1 , 077.97 

1,065.59 

1,053.22 

1,040.84 

1,016.09 

1 , 003.72 

991-34 

978.98 

967.60 


. (5) ' 


Met Prop—ds 


"Froflt" 


1 , 917.77 


1.750.00 


167.n 


6,029.50 


5 . 250 ^ 


779.50 


11,379.04 


9i6?2l.QO 


1,754.04 


.8,366.21 


1,028.47 


7.000.00 


1,366.21 


675.00 


153.47 


10,150.58 


2,230.19 


8.750.00 


1,400.58 


US&iSS. 


480.19 












A <o 

( 6 ) 


Conti act 

Numbe r 




D:.ta 

Shares 

Net 

Proceeos 

Cost 

•,'/ 2 Y /66 

1000 


11,037.26 


2 / 1/66 

1000 



8 . 750.00 

o/y 66 

200 

2 , 254.95 



0 / 6/66 

^00 

5 , 704.23 



6/6/60 

400 

4 , 662.38 


C 

6/6/66 

200 

2,405.45 



6/^./66 

2C0 

2,37169 



i./u/66 

100 

1,202.72 



6/6/66 

100 

1 , 176.97 



6/6/CG 

100 

1 , 165.59 



',/6/66 

100 

1 , 164.59 



0/6/66 

100 

1,152.22 



6/6/66 

100 

1 , 139.84 






24 , 407.63 


2/1/66 

2100 



18 . 375.00 

6/7/66. 

200 


2,454.94 


2/1/60 

200 



1 . 750.00 

6 / 9/66 

200 

2,205.45 



6/9/66 

100 

1,127.47 



6/y/66 

100 

1 , 115.09 






4 , 448.01 


2/1/66 

400 



3 i 5 . 0 Q.. 0 P 

6/10/66 

200 

2,230.19 



6/iJ/66 

100 

1 , 127.47 



2/1/66 

300 


3 , 357.66 

2 , 625.00 

6/13/66 

300 

3,382.43 



6 / 13/65 

100 

1.103.72 



0/13/66 

100 

1,153.22 



6/13/66 

100 

1,152.22 



6/13/66 

100 

1 , 139.84 



2 / 1/66 

700 


7,931.43 

6 . 125,00 

O/l'^/bo 

100 

1 , 139.84 



6 / 14/06 

100 

1,127.47 



6 / 14/66 

100 

1,115.09 



6 / 14/56 

100 

1 . 102.72 



2 / 1/66 

400 


4 , 485.12 

3 . 500.00 


sT 


"Profit" 

2 . 2 & 7.26 


6,032.63 

70**.^:>4 

948.01 

752.66 

1,806.*.3 


985.12 
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Hi 




Contract 

Data 

Numbar 

Shares 

Nat 

Proeeada 


Cost 


100 

100 


1,115.09 


875.00 


100 

100 


1.090.34 


875.00 

6/20/66 

6/20/66 

6/20/66 

6/20/66 

2A/66 

100 

100 

ICO 

100 

400 

1,115.09 

1,102.72 

1,090.34 

1^077.97 

4,386.12 


3.500.00 

6/21/66 

6/21/66 

2A/66 

100 

100 

200 

1,102.72 

1^^091.34 

2,194.06 


« 

uyaPP 

6/22/66 

6/22/66 

6/22/66 

2A/66 

100 

100 

100 

300 

1,077.97 

1,065.59 

X.053.22 

3,196.78 


g.825.00' 

7/5/66 

7/5/66 

7/8/66 

2A/66 

100 

.100 

100 

100 

400 

1.025.39 

1,013.05 

1,000.72 

-988.37 

4,027.53 


3.500.00 

8AO/66 

5A8/66 

100 

100 ' 


943.35 


918.63 

2/3/67 

800 


10,139.46 



8/^3/66 

200 

100 

200 

200 

100 

1 


1,756.26 

690.75 

1,731.00 

1,705.76 

6.924.02 


(7) 

"Profit" 

240.09 

215.34 


866.12 


444.06 


571.78 


527.53 

24.72 


3.211.46 I 










A-(i7 

(S) 


Coniroct 

TA'> ^ 

Humber 

5 %h&res 

Net Proceeds 

Coat 

"Profit** 

7/:./:.7 

ftCb A W W ^ 

300 ; 

3,791.53 




b /^ i /66 

200 

100 


1,882.50 

890 , 7 ^ 


1,016.28 

2 / 9/67 

1200 

15,83^.36 



■ 

n/ 24 A >6 

ii/i!^/c .6 

3 /? 9/66 

8 / 29/66 

8/30/66 

8/I0/66 

200 

200 

100 

200 

200 

200 

100 


1 , 655.26 

1.630.00 

d5o.25 

1.579.50 

1,55^.26 

1,529.00 

751.86 

9 . 540.15 

6 . 294 . 2 i. 

2 /iO /67 

000 

11,051.a** 




6 /; 0 / 6 .j 

P./?,j /66 

c/pO /66 

200 

200 

100 

200 

100 

■ 

1.^78.50 

1 , 453.26 

726,63 

5 . 638.27 

5 , 212 .// 





Total 

$56,56-5 ■ ->- 
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EXHIIIT1-1 

To th« Bo«rd of Dlrootors of 
Sh^tcuok Oonn Mining Corporation 



1 Trm n ni :nwi ^ ■m - rn^i 


;t«n 


, ._. , — .-t r 



Proa ouch rooordo and atatamanta, t(«) lla^ llif*"..!.*" 

prepared, one ahowlng all *’2? «12*'a25urttlea ^ 

Iff thoae teraa are uaed In Section 16 (b/ of a^ Securltlea 

kcchange Act of 1934) of Shattuck Denn Mining &rpo rati on Stock 
JwiStnS^^t^SonHIcrdatnni^Uted'fro.*?^ <J*tea 

the total purchaae price or net prooeeda. 

*««'"-»“'>.P*?.“5?r>2;.}?!3coSo«uJ?1tSS!SsLii2jS ■ 


^TTiiSTK!* '-niTimMi fF 



stock of 


li^\TV»-y7T 

wp' l I Mil l >nT»rT‘M-t»>^»' ■ '• -I 

f rTg .:Tiru >i 1 


The llata Included all of ^ha tranawtlona ^^Wuok 

s;“'j!‘i£ 3 .‘r".r 2 j:.fit; 5 ss?: s;i 5 S*.i“SdV.ss.'S»^>-'<«> 

•g^nat auoh recorda and atateaenta. 
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EXHIIIT K 


TBS rXRBniOOP PROO(>SVS CO.« ZBC. 

BMiTuccs vnar 
jA:;uARy za, 1966 


■•fgrtina 


CaJb on }iun«] and In DroHs****************** • 424,733.61 

and ^^eouatn PjOco 1 v;i 1>1 o $2*606,CC1.r.4 / 

Xisoat Mscrve Sox Dad Dabta, Oll3''T.:!4 2,524,707.90 

MarcliandlM Invantory.. 1»X00,2M.07 

mpald BxpansM*... , ILaSWiTft 

TDTMi coiixnr assets $4,067,17S 

ZBVZSTMDirt ZB A ASVAUCES TO AmUATSD OONPAiaM - BCt > 30 ,^ .-O 

grqpiatn^EMwr wi? T?2tfimi:tUL . ... ... .. 

Dspraelabi* Assets. 'f ,, , 

OTiga Aaemi. . _ 

Ossli Eurxendsr Val«M of Ufa Xnsuranco ^ ^ ... 

BsUcloo, lass loa n s tborsoo.... j.'...- 

TOTBX* Assen JbLtXIl-.' 11 

r.TawTT.TTigs AKD sToeaQwr^KKg * Bogirr 

'sgBi^mrr masifflinm. . 

Accoiints Myablo............ $ 665,839.45 

iBonds and Kotos Payable, duo 
' within ono year.1,567,644.19 
Aecruod zatorost and Toxoa 

PayahU.. ii7.4iQ.qB y' 

rOthU CURBSMT LZABZUTZBS 62,350,903.62 

LPHO tew pgnTi . ■ 

•oada and Kotaa Payahlo not duo within ono 

.. 7ati>»ata 

TOTAh LZAaitmtS 63,007.:2: 

srogiCHOM).tRS* gPJlTy. 
eapltal ttoeti AuthofflKCd 25,200 ahuroa 
Zasuad and Outatnndlng 

11,702 . 6 690,534.62 

B atatnod Basnlnga.......................... 

TOPU, woawotPCTs* aouzTT »LJLLliu ■. ’.4. 

BVtAb UABXUTZa ABD BTOCHKMiDBBB* 80UZTY 
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AFFIDAVIT OF DONALD C. HAIM IN OFFOSITION TO MOTION 

UNITED STATES UlSTIlICf COURT 
50UTHER^< UISTKICT OE NEW TORiC 
_X 


SilATTUCK DI::JN r-lIi'IING CORPORATION, 
Plaintiff, 

-against- 
Nll^'iKD J. J:>aMORTE, 

Dct'andant. 

--- 


67 Civ. 3222 


AEPIOAVIT 


Ol’ATE Of NEW YORK ) 

COUNTY or NEW YORK) * 

Donald C. Hain, being duly sworn, deposes and says: 

1. I have acted as legal counsel to Shattuck Denn 
Mining Corporation CShattuck") since approxinately 1950 and 
as part of my duties have nade annual exaeinations of Forti 4s 
filed with the Aiaerican Stock Exchange with respect to changes 
of stockholdings by "insiders* of Shattuck. 

2. On or about July 12, 1963 defendant Willard J. 
LaMorte ("LaMorte") filed a form 4 for the nonth of June, 

1963, showing all changes in his direct and Indirect holdings 
frosi February 22, 1957 to June 30, 19*3. On that occasion he 
was advised that ha had a liability for short-swing profits 
to Shattuck, which ha duly paid. 

3. Free July 12, 1963 to August, 1967, LaMorte filed 
several Form 48 showing changes in his direct or indirect 
holdings. However, none of these Form 4s reflected facts 
indicating short-swing profits or liability to Shattuck. 

4. Then, in late April, 1967, the SEC commenced an 
investigation in trading in stock cf Shattuck, as a result of 
which a cosqplaint was filed by the SEC against LaNortc and 


■r 
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Shattuek, aaong othars, aMkiag an lajoDOtion againat tha oaa 
of falaa praaa ralcaaaa* againat dlatritoutiea of Shattoek'a 
atook in Tlolation of tha Saouritiaa aet of 1933 and againat 
tha filing of falaa Fora 4a by LaNorta* Thia notion raaultad 
in tha granting of a taagiorary injunction by Judga Coopar 
againat LaMorta; and« avantually* both Shattook and l<aNorta 

a ^ 

antarad into oonaant dacraaa. Tha SBC invaatigation alao 
raaultad, indiraotly, in tha filing of a olaaa notion for 
daaagaa againat Shattuck, LaMorta and othara baaad upon 
allagad diaaanination of falaa infonation ragarding Shattook 
and ita affaira. 

5* In tha oourae of tha SBC'a aotivitiao with raapaet 
to Shattook and LaMorte, thara was first diaolooad to anyona 
in Shattook othar than LaNorta tha faot that LaNorta diractly 
or indiraotly had bought or sold Shattook sharaa undar suoh 
oirouaatanoas m to eraata liability to Shattook for any pro¬ 
fits tharaon undar tha prowisiont.' of Saotion lS(b) of tha 
Saouritiaa Exohanga Act of 1934. LaNorta filad on or about 
August IS, 19S7 a Fon 4 for tha nonth of July, 19S7, "and 
obangaa sinoa April 30, 19S4 (Ravisad)*. Thia Fon 4 (attachad 
harato aa Eahibit ”A") was tha firat datailad infonation 
raoaivad by Shattuok as to LaNorta's trading. 

S. LaMorta has arguad in his Motion papars on this 
Motion that Shattuok had notion of tha warious tradaa, avan 
though thay warn not diaolooad on Fon 4a, baeauaa it raoaivod 
oopiao of tranSfar shaats. Although it is trua that Shattuok 

t 

raoaiwod tranafor shaats, tha faot is that LaNorta noaiwad 
thsM parsonally for axanination and it was tha funotion of 
no ooa also in Shattuok to Maka any anaainatioM. Zt is alao 


2 
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true to th« best of ay infonaatlon and b«li«f th'»t all or 
aubatantlally all of tlio aharas tradad wara in straat noiue, 
not in tne naiua of the individuals or partnarshipa concarnad, 
and that, thurafore, avan a cloae axaaination of the tranafer 
ahaata would not adduce tha facta pertaining to the various 
trades by LaMorte or partnarshipa in which ha was involved. 

7. Upon receipt of a copy of LaMorta's Fora 4 for 
July, 1967, Shattuck delivered the infonaatioo to its 
accountants, who then cooputad the recoverable 116(b) profits 
pursuant to tiie inatruotiuns given by m as to tna affect of 
tha law. LaMorta was than raprasartad by tha firm of 
Sullivan, Donovar, llenranan, HcSovecn 6 Lana, who participated 
in behalf of LaMorte in di.scuaaions as to the aatant of 
haMorte'ft liability. Wlian LaMorte at one point objected ' t 
paying tha full profits nutda by tha partnerships on their 
trading of Shattuck's stock as opposed to paying only his pro 
rata sharo, I stated that if tha full aaount ware not paid a 
suit would be instituted against each of the partnarshipa. 
Thereupon LaMorte paid tha full aaount of tha assarted 
liability, except that ha would not agree to Shattuck's theory 
o" valuation of shares of Shattuck's stock raoaivad by him as 
a sharalioldar of Tha Fireproof Products Co., Inc. (•Fireproof“i 
upon tha Merger of Fireproof into a subsidi.axy of Shattuck on 
. bruary 1, 1966. Ana, titerefore, on August 23, 1967 Shattuck 
coaaancad the instant action against LaMorte for recovery of 
short-swing profits based upon Shattuck's valuation of thw 

shares given in exchange for Shattuck's shares on the 

■argar. 


- 3 - 



g, XiaMort*** aiiBwer couiit«r”Cl«l»* tot 


ly paid by 


- 4 IB valuing Firaproof'u uliuraa at 110.75 aaoh in eoo- 
nacUoo with tha narger of Firaproof into a eubaidiary of 
Sbattuck. Tha issue in tha actian« thatafora, so far has 


bean linited to valuation of Fireproof’s shares aa of 
February 1» 1966. tha data of the aargar. Lahorta n«* saafcs 
to aMnd hia answer so as to sat forth oountar-clains based 


on additional theories of ovarpayaant. Shattuok's aeooa- 
panylng Homorandua of iM* opposes tha filing of an aaanded 
answer. I wish to point out herein that Shattuck would be 
greatly prejudiced by permitting tiie answer to be aaendad so 
os to allege that baitorte was liable only for short-swing 
profits in proportion to his share in the partnership. Tha 
basis for this nrejudice is that had tha counter-claia been 
proaptly made upon institution of this suit, Shattuck would 
have bean in a position to file suit against tha partnerships 
on the theory that LaMorta having bean a -deputy" of each of 
tha partnerships in assuming his position as a director, eart» 
of the partnerships was itself a director. Such a suit 
against the partnerships may no longer be brought in view of 
the two year statute of lisdtations contained in Section 


U(b) 


9. On February 1, 1966, the data of tha merger of 
Fireproof into a subsidiary of Shattuck, Shattuok's oomnon 
stock on the American Stock Bsohanga sold, at a low of $«-5/t 
and a high of #8-7/i. Fireproof a stock has never been bought 
or sold on the open market nor, to the knowledge of deponent. 


- 4 - 











. »» 


h-s it been quot.d on th. ov.r-th.-oount.r «rk,t. 

10. At .XI tl,-. r.l.v.nt to th. c<*px.xnt L.Mort. 

pr..id.nt, chl.f ...cutlv. offlcr «d . dir.ctor of 
Sh.ttuck, 

n. on MTch 25, 19,0 s„,.n™ „ ord.r 

(«t.cn.d h.r.to .. -a-, u u, 5 . 

rr.-trl.l „.r.in an =<.pi.t«, 

-t .„d th.t pl.2„tu< „I. . „„„ Of f.... 

u». no fnrtOoo procodln,. ..a. n„<„ot.o.„ .„d 

to. not. .f i„„e 

pomlttod, it urn 0 . l„lti.t. 

..t.n.iv. pt„.„i.i p„p.«t„,. ^ 

conflict wiu> Judg. Sug.nn.n'8 ord.r. 


an.ld e. lUln" 


iiwom to b«for. m. this 

tiny of August, X970. 


■miV ^«ilC kbit s< <|f«^ 
». 41 H477li eii««r. r'WAlV 

* CM ff‘#d I. Ufm tirt 

loA Umi iO 19 f. 


- <5 








SECUillTIliS A.Nli C 05 Ci\.ISSI 0 N 

Cjiiiia'Xa, L.C. 235»9 


♦. r r\ 

',*'*'* t’g 

• W » • • 


st;.t:::z:;t g? ;:: 0 'j;;iiisKip of securities 

M l««> •« *>•« Wcrilio. E.chwg* A« •< 1»M, >7(.) W 


si-iATTUcx d:::cs mikiaC corpor/^tion 

c'am***." •••»••» •f i»***«**«t ••iVMr) 


•f ift 




>. !.:> .'.arts 


Room 803 , ^^0 ?Cir.c Avcnus Louth, Ne w Ysric, M. IOOI 6 

-■ " ♦44***» **•* •tft, •—« 


RelailoRAbip of such pcr«oo u> company named above. 

D 1 rector 


<••• »»»vr»«U«* •) 


SUtement for Calendar r^onth of July 


c'.^r^ec since (Revicod) 


.. 19_6I 




j 

TITLE OF SECVEITV 

DATS 

UF 

TiAKEACTION 

t) 

fUOliNT 

0Ct64T 

•r othtrvAM 
AC«iiAr«4 

AUOl'NT 

MLD 

or ot^rvloo 

4iooooo4 of 

ASM •> 

NATUEE 

or 

OINEEMir 

it*x AO) 

ABOUND 

OOXEO 

At CbA Af 
BAAth 

{••• A••ir«•- 
tA«* •) 

Capital Stoclc,$5 par 




Direct 

19,101 





Indirect 

75.338 

* Pursuant to Rule l8t 

- 3y “he 





flllr.i; of this For:.''. 

shil not 

be 




construed as an edsil 

colon tha 





X a-T., for tho purpo: 

e of Sect 

Lon 




l£ of ?he Socurltle: 

Exo.hancc 





.!>.ct of 153 ^/ -he bo: 

aflclal 0 

r;ner 




of all of such secui 

Itlee. 

t 



f 



REMARKS: i*.. •» Attached hereto are 

ir.air,ot_;v,l<llns. on Ajrll 30, 19W. .. p«.lou.ly J.port.;. 


acquisitions end dispositions thereofwcr^ 
proportional interest is indicated. 


holdings 


fJalc of Ktateiiii'iii AUffUSt l<?,? , vG -l 



Exhibit K 
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SlL/'.TTUCK 






COHPCTiATIQS 


Ciplt-l Ctock, $5 Par 
./lllard J. Lc. (a partnership) 



Siiai-cs 

S;..'.ri3 

.* « ‘'U 

Acciuirod 

Dlaposod 0: 

TO7J-i 

p/2i/oi: 


400 

S/iVo^i 


200 

8/21/64 


200 



200 

9/Vc4 


200 

10/2/64 


200 

10/16/64 


500 

10/27/54 

■7/19/55 

500 

200 



200 

8/20/5= 


500 

3/23/65 


200 

9/17/05 


100 

9/2i/55 


100 

5/23/55 


100 

5/24/55 


100 

2/26/55 


100 

5/25/65 

10/27/55 

11/2/65 

200 

100 

100 

11A1^5 


100 

100 


100 

11/12/55 


100 

11/23/65 


100 

12/13/55 


200 

12/14/65 


100 

12/15/55 


200 

12/15/55 


200 

12/20/65 


200 

12/21/95 


500 

12/25/65 


200 

12/31/65 


100 

l/j/5o 


300 

1/V65 


200 

lA/66 

1/0/06 


1-00 

300 

i/r/55 


100 

1/10/66 


100 



200 

100 


Tstal 

Shares Held 


177755" 


Booarko 
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(co/i't) 


VT/: 



2/1/: 


33it 

l,p^5 

1,770 

1,^37 


3/1'/^: 

. > //•-. ■ 
.1/. /.:: 

/ ,/': 
../-yw3 
:/•-'/. .3 
. /'V : 

./•/:: 
:/' V- •. 
•'/•■A- 

i:/:l/,3 
:i/.../:: 
1/'"/ 
n/2v/:: 
11/: 3/:: 
11/27/3C 
ii/ 30 /i: 



‘ ?ot 
rihr'.rc:: 


clc 


Received from 

It 


ti 

II 


”y;r**r;r'c *• 


.i‘.cc5vcu I'ji' u'..'re 
Vise rir.prrjoi’ rr'.e 
Co., Ir.o ., 

.■■. i’eer..on'. r.e Mj.'. 


Mercer, c-i'ece 
end c-r:'uctive- 



dotv.’ocn Sliattuc/c 
Mi ."".Inc Co roc rati”" 
The i’iro.^rooi' Pro 
Cc,, Inc., rrtc 3c 
.Holdire, Ir.o. 



I'.xC^oon w. !,■-* • .c i w 

•..'illirm F L.\ Me. 


T.oor.'.ao .i. La lioroo- 
i'.iCriO.n L.'i .'lor*cc(Lc...l>i 
./.oo rocaivcci ouor. o'._ 
in excn.'.r.cc Ter or.erc 

- <• 'TV■?< 


Products Co., 
forsiorly P.olc 
(see prior en 


-r.c 

fai¬ 

ry 


tne.r 


700 

ICO 

1000 

000 

4*00 

KCO 

zoo 

500 

i;oo 

100 

100 

i{00 

'>O.T 

iS25 

100 

ICO 

ICO 

lOO 

100 

100 

100 


9,250 


cf f,' n vj. r i)"S' 
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%• 

Willard J. La Morte, Afrent (con't) 

3cnoficial ownership of the 
above partnership 


* 

19S^\ 

1965 ■ 

14 *6255 

1966 

V/lllard J, La Mox*te 

Ml • 

nlw 

wx « c • 

Micnon S. La Morte 

9.06 

9.32 

10.50 

Children: 




Mi^non La M, Lawless 

.na 

.8^1 

.68 

V/illlan P. La Morte II 

12.99 

11.56 

19.07 

Tho..ias £. La Morte 

18.07 

18.^17 

27.13 

Debra La Morte 

13.71 

13.17 

7.56 

Idsa La Mojrte 

18.23 

"19.37 

m.ua 

Rita La Morte 

.32 

6.80 

5.19 

Anne La Morte 

3.•42 

5.85 

4.21 


lOO.OOJg 


lOO.OOjt ■ 


lOO.OOjJ 


















A-86 




.."llr.ru J. IjT. >;-.rto r=.rtr.urchip (con't) 


. / 

if. 

yJj/S 

11/13/0" 

lc/lo /03 

12/17/55 

1/5/oS 

l/ld/oo 

2/^/yiC 

’/pO/oo 

3/3 


4/1/00 

^/l5/35 
i;/2D/cS 
i;/2i/co 
;/22/55 
06 


5/11/55 

5/lii/55 

5/17/55 

5/15/56 

§'^^2/o5 

0/2/06 

e/o/es 

6 / 10 /S 6 

6/16/66 

6/24/56 

7/13/55 


3/26/65 

3 / 25/66 

6/31/66 


'>2/56 

3/o/56 

5/1245 

6/2o/56 

3/2V/S6 

9/23/66 

5/23/65 

5 / 30 / 6 G 


Slv-iros 
Acoulrci 
—^0 
1300 
3000 
3 


200 


400 


200 

800 

600 

400 

800 

300 


s;'..“.ro3 

Diooooodof 


Total 

Shares Kald 


Rcmarlcs 


200 

100 

100 

100 

100 

200 

200 

100 

100 

200 

100 

100 

100 

100 

1000 

1000 

300 

500 

200 

600 

1000 

200 

1000 

1300 

200 

200 

200 

400 

1700 

100 


200 


400 


300 

5oo 


100 

100 

100 

100 

100 









01 cn j Ci c 
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J. Lr. .’■.jrtc P-rtr-cr-aip (con't) 


.. . 

, f 

r ; A^7 

■'v:? 

: 'Vc? 

-O/o’’ 
\ ''23/5? 
Vi 1/57 
V7/C'’ 
‘./11/S7 




of 

liiOJ 

T'O") 


?Ct2.1 

Shores iiold 


Pc-narh'! 


59,06fa 


.iillfard J. Mirte's bcr.eflcal 
intoi'cst In the above partnerahipj 


33 . 2 S 22 
. 3^.0329 
3‘^.1732 


T 
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SHATTUCK DjiNN IHNING CORPORATION 
Capital Stoclc, $5 Par 
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Joint Stock Traders (a partnership) 


Date 

Shares 

Acoulred 

Shares 
Dlsoosed of 

Total 

Shares Held 



100 

900 

900 

300 

40,437 

42,b37 

5/1 

5/21/64 

5/26/64 

5/27/64 

6/30/64 


0 


Willard J. La Morte beneficial 
interest In the above partnership: 

26.393 ;S< 


Remarics 


Transferred to 
Willard J. La Morte 
Partnership 






f'>CA.' 
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•.../ii^CCRi'Uit/VnON 
Ci'jital Stock, y5 Par 
J;n.ord Boulevard Veature ( a partnership) 


n-.ta 

--^^27:4 

/lS/o4 

/ 30/64 


Shares 
‘ cqjlred 


Shares 
D isposed of 

200 

24,475 


Total 

Sh ares Held 


KeT.arks 


Tranarerrec to 
'/lllard J. La Morte 
Partnership 


'lll&.'O J. La .'•lOrte'j beneficial 
Interest In the above partnership: 

25JS 
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SKATTUCK DZXN MINIJJG CORPORATION 

Capital Stock, $5 Par 

Mlcnon S. La Morte 
(wife of V/lllard J. La Morte) 


Date 

Shares 

Acquired 

Shares 
Disposed of 

Total 

Shares Held 

Remarks 

^/30/64 

2/1/66 

7,3S4 


0 

Received for shares 
of the Fireproof 
Products Co., Inc. 
pursuant to Agreement 
and Plan of Merger 
dated 9A4/65 and 
effective 2A/66 
bet’rfeen Shattuck Denn 
Mining Corporation, 

The Fireproof Products 
Co., Inc. and Denn 
Holding, Inc. 

2A/66 


384 

1 

7,000 

Transferred to 

VA.llard J. La Itorte 
Agent. 
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SH.'.7TJC.C D^'.'N MI.’.’IXC 

Stoc:c, Par 


.'•Hcr.on n. Li T'orts 
cuj'jocia.'i for 
•'-ll-an F. L'. Aorta, I’nd 
'JM? GIFT .■•UN ACT KCf 
(cor. of Willard J. Li .v.orte) 


2/1/66 


oilres 


Shares 
1^1 soosec cf 


X C 

Shares Held 


2 / 1^55 


1,5^5 


F.enarhg 

Received for -..s.-ca 
of The Flreproif 
Products Co’, Ir.z., 
pursuant to A_.*;eaer.t 
and Plan of ."cj-gs.- 
dated 9A^/S5 '.“.c 
effective 2/1/55 
bet.;een Shattat ' ^ear. 
Kinlro Corpsratio 
T.ae Fireproof Pro 
Co., Inc., ar,d De.aa 
Koldlnc, Inc. 

Transferred to 
V/lllard J. La y.^rte 
A^ent. 


FBP ' J 


li-n 
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w. 1*«.*■ I ',t» .!C ■ 



_/ nAY brnER 

nr.''T-M f,Ar£:riiAn caix 
uocitET v'j. f y - -; ✓■-y-v — 


fn th'j 
}ion,-.r 


Tl-.^ ?.'Ovr-<«nM1J,vJ artlon hav5r2 cono on for ravicyi 
-"*-•-i.'.'j_> 1?^!^_, tcforc the 


/ /• • • 

.V.—i -'wii_! United Staton District Judge, 

nnd after/imrt .12 noiit.neX, "t In 

nnnr;n.;D, Unt tht I-Irtlon n-.aH conplnte -.Jl pre-trial 
orocncdlncn rontfranlntod i«. part V (Rules 2j tlirough 37) of the 

Federal niiler, of Civil Froecdure «vlthln _ days from the 

date of thin onter, and It Is further 

ORDERED, that the __PJ -AT?m’^ ^ 

of ircua for trial, or talce other action to ootaln a detemlna- 
tlon of tho ahovo-entltlcd action within the said period, and 
It In farther 


ORDERED, that If such note of Issue Is not filed or 
other action to o^-taln a dctemlnatlon Is not tal-on within the 
caM period, the above-entitled action may be dlnnlBBod without 
further notice, for want of pronecutlon, without coata, and It 
Is further 


ORDERIID, that If any motion described In subparagraph 
(1) of Bubdlvlelon (c) of Ooneral Rule 9 of this court,!• here- 
after made in thlo ca^e: 

(1) Counsel for the moving party shall 

Vi>.) disclose the existence of this order and any 
extension thereof In tho affidavit required by 
subdivision (f) of said Ooneral Rule 9; 

(b) annex a cepv of this ordor and any extension 
thereof to said affidavlt;..and 











^5) ii w... Ill . 1 )•> T) i>l .I'ii'i- II . U tlj {^ub- 

i;l> ..Fi-.i (i; ..^ ii„i.l (;.;ij ’. 'j, ii, bi. 

Ill .U\i I :il ii l. ibloli iw COUwCl.lcU 1.0 and tilO 

cxliitiiico oi’ tiiio oiiior u.ia>uiiy c/itornilon tlicTi-Oi.' 
oi v'Oii. (.aJ..'.y called bo uttc ublon oi' bh'j 
bo wiiuu biic 1 . obio.i is p. c.';cntc'., 
aad it ic lui'llic..' 

tiObi-Ui.), iiia,t tj.o filing; oi' a note or 

luauo puraua.'.t hereto, ii.y pa.'ty file;; ;.ith bhe el'.rlc hla 
ohjectio! 1 bo pluciiif: tUa cauao cu the culoaiiav :-..;';;uant to 
Calcr.Jar Hole ‘j{j) . couiiaal for the pa-'i, ^uch 

oy„i ttioiiu sj.all 

(a) Ui.'oloae tnc c'Xlotei.»,o of tiilu order and any 
I'Xte.isloii thereof in the objecvlo la pewitted 
d:' Calendar Kule and 

f'o) aru'itA a copy of b'.ila oixe; a. 1 a.iy cxtc-fialon 
tii.'ivof to a: *d object lo... . 
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Dated: ;»( ,i V , Y. 

»!AW 2 i M/0 


/<’-- 7 / ^ 

■ ‘ U ^ 

tliiei'' budGy" 


./ 


thla ^se ia not placed on bt.c trial calendar vilthln tha 
tir.e stated above an ex parte Oi'uor alomiaoinc this action 
will te filed u. icoj, prior to the expiration of oald period, 
«n appllcatlcn ia (j.anted further cxtendlnc tho‘ time to 
o^.piy. iijo application muat be supported b. an affidavit 
-howlnffln detail the ovate of the case a.wi the reason why 
additional tine is r,..-.;uoa. . 


-C- 


/ 








<7 Civ. 3222 


AfTIPKVIT 


ONXm 8TATB8 DZSTMCT OOOn 

sooTBcn oxsTBZcr or mnr tore 


SHATTOCK DBim NXNXNG CORPORATXOH, 

Plaintiff, 

-againat- 

mUJUtO J. LaMORTB, 

Oafandant. 


STATIC or MEW TO» ) .. , 

COOMTY OP NEW YORK) * 


Sayaond j. Daviaa, baing duly aworn, dapoaaa and aayai 
!• X an tha praaidant of Shattnok Dana Mining Cox^ 
poration ("Shattnok*). 

2. During Pabmary and March of tliia yaar, prior to 
tha praparatioB of prosy aatarial to bo wood in oonnaotioo 
with Shattofsk'a annoal Boating in Haj, dafandaat Willard J. 
LaMcurta (*i:.aMorta*) approaehod bm and othor nanbara of tha 
Board of Diraotora of Shattnok with thraata tbat if Biattuck 
did not noadnata a alata aubaittad by hia for tha Board of 
Diraotora ho wonid inatitnta a prosy battla for oootrol. On 
thaaa oooaaiona ha rapraaantad to aB that ha oentrollad for 


voting pnrpoaoa all of tha Shattnok atook hold in hia naaa. 
Baaaa of aanbars of hia faaily and in tha naans of tha 
PArtnarahips of whioh ha waa a nanbar. 




Sworn to bafora aa thin 
■:3f O day of August, 1970. 


■Mt e cAirv 

ItMV PVfl C l«a«a taa VM 

•h 41 U4f:M Cawto 











UNITEU STATES OISTRICT COllRT 
SOUTHERN DISTRICT OF NEW YORK 


X 
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SHATTUCK DEn MINING CORPORATION, 
Plaintiff, 

-against- 

WILLARD J. LaMORTE, 

Defendant. 

..X 


67 Civ, 3222 


AFFIDAVIT 


STATE or FLORIDA ) 

) ss.: 

COUNTY OF SARASOTA ) 

Ougald J. Cameron, being duly sworn, deposes and says: 

I have been a partner with defendant Willard J. LaMorte 
i'LaMorie'; in ir^- willard J. LaMorte, Agent" partnership. 
LaMorte had full trading authority and full authority to act 
for the partnership in all respects, without consultation or 
approval or other partners. In no instance did I have know¬ 
ledge of ^i.j cruJing in SnattuCK's stock and I would have 
disapproved of any such trading. 



tameron'" 



Sworn to before me this 

day of August, 1970. 









A-96 


OMZTIO STATU DISTRICT COURT 
SOOTHBRH DISTRICT OP NEW YORK 
-- 


SBATTDCK DBIIM MZNZMC CORP(MUkTZOM» 

Plaintiff* «7 Civ. 3222 

-against- 

WZUARD J. X4MORTB, 


Dafaadant. 

---S 


PZAZMTZPr'S STATBMBRT OP NATBRZAI. PACTS U TO 
WZCH THEM mSTS A OUDZIIK Z8S0S TO SB TRZBD 

On t»>a Praaant Plaadinoa i 

1. Plaintiff danias Ztaa *13” of Movant'a StataMot 
and eontands that tha par sbara ooat of Shattook's stock to 
LaNorta as a rasult of tha aargar of Piraproof into a sub¬ 
sidiary of Shattuok on Pabmary 1* 19Sg was tha valua of tha 
Piraproof stock givan up and that this valua* rathar than 
baing tha aguivalant of $13.05 par Shattuok shara* was liaCZS' 
at aoat. 

2. Plaintiff danias Ztaa ”25* of Movant's StatasMnt 
if such itan inplias that dafandant's prasaot aaswar is a 
oouatar-olaia basad upon arronaous paynant.othar than as a 
rasult of nistakaaly fiaing tha valua of Piraproof's raaras. 
ft ^ Mondnd Answer is ParUttadi 

3. lhara is an issua as to whathar ZnMorta was tha 
*baaafieial* ownar of tha sharas of Shattook's stock hold by 
tha various partnorships of which ha was a aa^r. 

$• Plaintiff danias that its aooountaats nada any 
rapraoontations as stated in Ztan ”15” and ”20” of Movaat's 













' A-98 


t 


REflV AFFIDAVIT OF WLLARD J. U MORTE IH SUffORT OF MOTIOR 



-X 


SHATTUeX m WIMTW OOUCBATXM, 


Plaintiff* t 

. a^iiMt - t 

VXUAID J. U MOBS* t 

Dofantent. 


—I 


67 eiT. 3222 

WPWAffimnSf 



muaD J. la NOKB* bali« «xlT avom* ^RfoaRR aatf 

sajsi 

r 

Z aaka this Affidavit la raply to tho ylalntlffa 
pi^ra In oppooltloa to 07 motion to iMad tlio Ananor and mmmmry 

4 

^d^ant. ffm July U* I963. to AapMt* I967* Z fllod with tte 
Soevfltloo and tebaas* Caitaoian Mm A*a roflootiat ay iadlvl- 
daal heldlacR ond nhanyoR tlioroto In plalatifr*o atoek. (800 
aovant'a raply Mnovandun* ft>lnk ZZZ.) At tlw ooaiBotlon of 1 ^. 
■ala* la Anaaot* i$ 67 t ^ fUod a rovlaod Vm Addab ineludod* 
la addition to ay taoldlnfa* tba taoldlnfo of partmroblpa la vhleb 
Z vaa a aadbor. Zh oonfOo n lty with tho rulao of tho Soeurltlao 
and tabaaio (haadoalan* Z atatod that tho filing ataall aot bo 

I I ^ 

eoaatnwd aa aa a^alaalon that Z an for tha puq paaa of Soetion 
16 tho bonofiolal oimar of all of anab aoo u rltlao. 

[ 

At all tlnaa tbo eorpaantlon ana fully agprlaod of ay 


-j 
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holdings In its s«curltl«s and any ebangas ralatlng tharato. 

This Infomatlon was contalnad In my Tom 4's and it was sat 
out upon tha stock transfar shaats of tha corporation, lhaaa 
documants wara fully avallabla to all rasponalbla individuals 
of tha corporation and vara kapt for thalr Inspaotion In tha 
compaiv fllas. Tha lapUcatlon of Mr. Haln (Haln aff., paragraph 
6) that I was tha only parson who racalvad and axaalned tha 
tranafar sheets of the compaity Is wholly arronaous. 

Mr. Haln refers to tha law firm of Sullivan, Donoi^n, 
Hanrahan, McOovern Sc Une and Ijnpllas that thay r^rasanted ne 
In discussions as to my "liability" for short swing profits 
prior to UiS Institution of this lawsuit. This la an Irwiccuracy 
and ahould not be Inferred fr«r Mr. Haln's statensnt. In fact, 
that firm raprasantad ma bafora tha Sacurltlas and Kxchanga 
Coonlssion whlla Mr. Haln raprasantad tha corporation. Upon 
the question wf short swirig profits. Mi'. Iteln wm tha sola 
ti'/ocate ao'/laifig both tha cui^ioratlon and mysalf. Based upon 
^at advice, I made available to the plaintiff*a accountenta all 
of tha docuraerits ralatlng to tha tradaa In plaintiff's aacurltlea 
by myaalf and the partnerahlpt in which I waa a mambar. 3o too, 
baaad upon that advice and upon tha calculations aada by tha 
plaintiff's accountants, 1 Liada payment of tna funda, a major 
portion of which era the subject matter of oy countaiclalm. 

Though .It Is, I sr. infonaad, isnatarlsl t ' te e 
prssentad hare, I muat state for tha record that Z did not make 
paonoant to tha plaintiff bassd upon tha allagad extortion sat 
^orth by Mr. Haln In Ms Affidavit In Airagraph 7. Though per¬ 
haps It would enhance my legal position to stata that payna:it 
waa TBSde under th« threats there stated, aucb was emphatic; "y 
not tha case. My tsyroant was baaad solely upon raprasantatlons 


2 . 
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of «te plol^tff that tiM MBS esleulatod to bo profits «oi« 
propor sad than owing as. 

At no tins did M*. Hsln suggsst tlist tho portasrshlps 
wsro lUblo for short swing profits. At no tins did lfe>. 
thrsnton to suo tboso pnrtnsrshlps. At no tins did Z hlndor Mr. 
Bsln la snp wagr fron eoMMBclng o suit against tho portaorstilps. 
Zf tlio plaintiff had lopa Justlflaat Ion to oomwqso litigation 
agalast angr of ths partnarahlpa, tharo waa no inpodlnswt placod in 
*9r *0 doing. Z an laforaad by ay attomays, h oworor, 

that sueh a elala would haws boon subjoet to ths statato of 
Uaitatlans as Is tho alala hart, go tiait any elala agalaat 
tho partasrshlps wauld haws to daaonstrata that ths astlon was 
emaneod within two yoars fron tho data profits wars roallsod. 
1»Mo a a a nilasnt of agr Anowor U IrrolownBit to tho slalaod pro* 
r Jttdleo of ths plaintiff. Z eeuld not bo hold rsspsMitils fbr 
Its doslaioa not to join tha part am obit* In this lltZgatlon or 
to start an Ind sp an ds nt action against thda. 

At no tins did Z rooaiwa asm thin igr pro rata stern 
of ths profits obtalnad by tho warlsus partasrahlpa la tha pur* 
ohaao and sals or aaU aad purohaao of tho plnlBtiff*s soouritlao. 
itesiproportloaatn s tem s am ilBinaMnlat by tha ateibita to ths 
aowlnc popam aad earrobsratad by plaintiff*s telilblt A. 

f 

Br an snds a war ta fslad oontml of thsaa partaarshipa 
oa ayaalf, plaintiff atteohaa tha affltewlts of IMjtenfl J. Ihwlas 
and ougald J. Otearon. 

Wl 

An affidavit of Mr. tevloa has aad ths slA^aant 

rotation to tha porlad of tins mlnasat to tela litltetlait but 

spaato of sa allagsd convaraMlsa taklag plaaa this pgar. tea 

otatsawts mlotiag to oantrol of teattuek stock tterain asatelaac 

3. 
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.r. Kr. ^ 

•rriaartt .toitMa tc » tn.ir ii»ccur«y. t 

I co„troll.a rich ,tock for .ny purpo.., ouch IM. voting pur- 

po.... 104.00, I .looj,, tn.t 1 414 not too. to. th... 

would b* voted, 

Mr. citron.. .ffl4.,lt 1. In4.f.n.lbl.. Mr. Cto.ron 
«. n.v.r . p.rt„.r In to. wiigro j. ,, 

•Mp. IM. 1. born, out by Imlblt Di-I^ t„ tb. .„,i„, p.^r. 
boroto .no corrobor.t«l by pUlntlff'. lailblt A. 

At no tlM I „,r Oopotoo by .ny of tbo.. p.rtr..r. 
•blp. to A:t In tl..lr intoro.t on to. Bo.r4 of Btnctor. of tb. 
plAlntlff. »rr Oo.. plAlntlff .^n, to, ftot. 4.ton.tr.tlng .uob 
to outrMtoo. conttotlon. If tbl. «. not th. oto., thor. .ur.ly 

.0014 b. . pi.«o.r. Of .,io.„c. in tn. fllto Of th. oorpor.tl« 

likdlcstliig otiierwiee. 

P«i»«re in oppoeltlon to my .otlon are a .hen, 

•me only l.auea prea.nt are legal onea which thl. Court 1. 
aalnently qualified to answer on thla motion. 

vauuyamt it la reepeetfully requested that this 
motion he wanted In all reapocta together wltn such other and 
further relief aa the Court may deem just. 


to bef . ie me thla 

’ C / 

‘ , day of September, 197c. 


'*'1' -»' •' 
* 0 **M. 


t 8 M 
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MEMORANOUM OECItlON OF WVATT, A. DEMVIRG MOTIOR 


SIIAl VDCK MINIi4U COKPOWATIO.'I, 

Plaintiff, 

-V- 

WILLAKO J. LA MORTE, 

Uc£end 2 uit. 

67 Civ. 3222 



This is a motion for leave to serve an amended 
answer (Fed. k. civ. P. 15(a)), for summary judgment in favor 
of defendant dismissing the conqplaint (Fed. R, Civ, Pw 56), 
and for su.,unary judgment in favor of defendant "for the relief 
demanded in defendant's counterclaim". Presumably t h e 
counterclaim to whicli reference is made is that contained in 
the proposed amended answer; a memorandum of law for defendant 
states that the motion for summary judgntent is made "Upon suoh 
leave (to serve an amended answer] being granted (or even if 
amendnioat is deemed unnecessaryT. 


Tlie action was commenced on August 23, 1967 and is for 
"short swing" profits under Section 16(b) of the Securities 
Exchange Act of 1934 (15 U.S.C. S 78a and following) "the 
Act"; sectio.i 16(b) is 15 U.S.C. S 78p(b)). It is averred 
that the relevant purchases and sales were mads between June 30, 
1963 and July 31, 1967; that defendant had paid what ha 
computed was due to plaintiff; .but that plaintiff believed a 
furtlier sum of $20,151.52 was due. It appears that at all 
relevant times defendant was president and chief executive 
officer and a director of plaintiff. 


Defendwt served an answer with a couaterolalm on 
October 16, 1967. The counterclaim avers that dsfendant had 
paid $40,289.62 to plaintiff but that this was erroneously 
calculated because the value was understated of certain shares 
of plaintiff (Shattuck) acquired by defendant as a result of 
a merger of Shattuck and The Fireproof Products Co., Inc. 
(Fireproof). The counterclaim prays that the Court determine 
the amount of overpayiaent and give judgment therefor against 
Siidttuck "for tiie aiiount to be determined by the Court”. 

On October ^6, 1967, Shattuck served a reply to the 
counterclaim. 


3y order filed March 25, 1970, Chief Judge Sugarman 
directed that pretrial proceedings be conflated by both parties 
v/ithin 90 days and that within ths sasie period a note of issue 
he filed by plaintiff. 

On April 8, 1970, a substitution of counsel for defendant 

was filed. 
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- i «r7P , "j 


No Juiy Jidj i_>«Cil UufiitiilUoil. 


p^nliit-i £ 1 f I loU a noto of Isaue. 


July 9 w^tion wab served by defendant on 

y , 1970 and was arjued on September 29, 1970. 


pleadings. 


The Proposed Axuendment 

The proposed ainended answer radically changes the 


• present ansv/or Jdr;its thp auo*-mAn 4 -.> a.i^ 

^naprolf' “h- S,..ttucl.“I„d 

fi 1 j Tne proposed dmendiuont would deny Daraaranha i «; 

6, 7 apd U Of U.O coMplaipt and p-artly doi:y‘’pL*IJ?^a‘4 lid 8. 

throa nav counterclaim 

profit. alreLJ pLa taL <^'Pctation of .hort swing 

paid profit. Z wMln“J,.l‘‘lr,'r:tn-of'??ldtlt'?o»'.“« 

Ships latillr'llln^M^Xtlilluvrlr Psrtnir- 

and law at'^^tirnS'^Shen 

the action is on tne trial calSnda?" ?h completed and 

answer was tandereS a^*:or!t y^^rs aJterS!"^ 

ftAT*vAr) o’Kftfkw- • **3t= ycuiS dttcir uiiu AnowQir wa !< 

riled he waj represented bv was 

familiar wlt-h sented by competent counsel, especially 

-t" -;?ii;ct~r" 

would be prejudic. ny tnl “LnlZJt P^**"^*' 

ahould not''Cr'\ll:a5)‘’fril'^n;n?';? aoandmont 

- 2 - 



‘ civt: 







‘iiiu notion for Sunanary Jwkaawnt 

motion for laave to anand raquiraa 
£ »uBB»ary judgaent alao, baM^^t 

*• on tiic prop>03ed aniandPd answer. 

nn 4 .K.. Treating tlia motion for suamary judgaent ae based 

S denied beSSe tbe^H 

ifaii received on the merger presents an 

^sue of fact wnicli ought not to be decided on affidavitn 
te^ver, uotions for sunmuury judgment ought not to be 

SSSS? ““ “ tl.rirui 


Ihe motion is in all respec denied 
SO 0IU>1 :;h£D. . j 


Dated: January 29, 1971 


i 


INZER bJ WYATT / 

United states oistrlot(Judgh 
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PRE-TRIAL ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SHATTUCK DENN MINING CORPORATION, 

Plaintiff, 67 Civ. 3222 


WILLARD 


-against- 

LaMORTi:, 

Defendant 


X 


Cal. No. 504(4) 


The parties to this action or ttieir attorneys 
having appeared before the court at a pre-trial conference 
on September 22, 1971, pursuant to Rule of Civil 
Procedure 16, tiie following action was ta)cen: 

(i) The pleadings were agreed to be deeried amended 
in accordance with the framing of the issues in this action 
in paragraph riii of tiie pre-trial order. 


(ii) The parties agreed that the trial of ti»is 
action shall be i-ased upon the pleadings as described 
above and that no issues raised by tiie pleadings are 
abemdoned. 


(iii) The parties stipulated tlie following facts: 

During the F^riod June 30, 196 3, tljrou^r. 
July 31, 1967, th- defendant, Willard J. i.aDortv, 
was an officer/diroctor of Shattuck Uenn Mining ^ 
Cortjoratioii (*'Plainti f t • •) , wtiuse coini.ion shares 


were then traaing on the American Stock Lxi'hani.e. 
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During the aforementioned period of time, 
the defendant maintained a minority position in 
four partnerships. These partnerships made 
purchases and sales on the said Exchange of the 

plaintiff*s common shares as reflected in P x 2, 

3 and 13. 

On February 1, 1966, and as a result of a 
®*tger of The Fireproof Products Co. inc. (•‘Fire¬ 
proof* •) into a subsidiary of the plaintiff, the 
defendant, in his individual capacity received 
for his shares of Fireproof stock, unregistered 
shares of plaintiffs stock. The shares were 
exchanged based upon a fixed ratio of 13.21 shares 
of plaintiffs stock for each shue of Fireproof 
stock. Fireproof was a closed corporation whose 
shares were not traded on any national exch^mge 
or in the *‘over-the-counter** market. The 
exchange ratio was premised upon a market value 
of $10.75 per share of Shattuck stock (as at 
December 3, 1964) and a book value of Fireproof 
stock as at December 31, 1964 ($142.00 per share). 
Upon the effective date of the merger, the mean 
value of plaintiff*s stock had fallen to $8.75 
per share ($2.00 below its mean market value as 
used to establish the exchange ratio). The book 


/ 
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value of Fireproof as of the effective date 
of the merger was 51,708,964.01, or 5146.04 
per share-an increase of 54.19 per share over 
its per share book value as used to obtain the 
exchange ratio, which amounts to 511.05 per 
share of E'-’^ttuck Denn received. 

At the request of the plaintiff, the 
defendant made available to the plaintiff’s 
accountants and attorney all brokerage statements 
and confirmations relating to trades of plaintiffs 
^tock, including those of the partnerships. 

From this documentation, plaintiffs accountants 
matched purchases and sales as reflected in 
^ ~ The accountants chose, as the 

purchase price of the plaintiff’s shares acquired 
on the exchange of the Fireproof shares, alternate 
sums of 58.75 per share and 510.75 per share. 

d :?ed upon plaintiffs calculations using 
a purchase price of 310.75 ;>er share cost of the 
exchanged shares, payment was made to the plain 
tiff of alleged ’’short-swing profits’ 

The fair market value of shares of plaintiff 
on February 1, 1966, was not 510.75. 

(iv) The parties agreed that the follcx/inq docu¬ 
ments, which wei. loarked for identification, may be received 
in evidence: 
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P-1 Proxy material of Shattuck dated Woverobor 5, 
1965f with reapect to the proposed merger 
of Fireproof and Shattuck*8 subsidiary. 

P-2 Letter dated August 18, 1967, to the board 
of directors of Shattuck from Weiss, Berman 
6 Sessler, with attachments, computing 
short-swing profits of defendant on the 
assumption that Fireproof*s shares had a 
value equivalent to $10.75 per Shattuck 
share received in exchange ttierefor. 

P-3 Letter dated August 18, 1967, to the board 
of directors of Shattuck from Weiss, Berm£m 
fc Sessler, with attachments, computing 
shor t-swing profits of defendeuit on the 
assumption that Fireproof's shares had a 
v*'.iue equivalent to $8.75 per Shattuck share 
received in exchange therefor. 

P-4 Form 4 dated July 12, 1963, filed by the 
defendant with the SEC. 

P-5 Form 4 dated August 2, 1963, filed by the 
defendant with the SEC. 

P-6 Form 4 dated September 9, 1963, filed by 
the defendant with the SEC. 

P-7 Form 4 dated October 8, 1963, filed by the 
defendant with the SEC. 

P-8 Form 4 dated November 7, 1963, filed by the 
defendant with the SEC. 

P-9 Form 4 dated February 12, 1964, filed by 
the defendant with the SEC. 

P-10 Form 4 dated June 10, 1964, filed by the 
defendant with the SEC. 

P-11 Form 4 dated March 9, 1966, filed by the 
defendant with the SEC. 

P-12 Form 4 dated May 25, 1966, filed by the 
defendant with the SEC. 

P-13 Form 4 dated August 16, 1967, filed by the 
defendant with the SEC. 
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P-14 Balance Sheet of Fireproof as of December 
31, 1965, and related Statements of Income 
and Retained Earnings for the year then 
ended, as certified by Kuttner, Weiss & 

Berman by certificate dated March 24, 1966. 

D-A Memorandum of Shattuck Denn Mining Corporation 
dated /larch 2, 1966, listing shareholders on 
the exchange of Shattuck stock for Fireproof 
stock. 

D-b January 28, 1966, Balance Sheet The Fireproof 
Products Co. Inc. 

D-C List of trades of Shattuck stock by Willard 
J. LaMorte, Agent. 

D-D List of trades of Shattuck stock by Joint 
Stocx Traders. 

D-E LjiBt of trades of Shattuck stock by Semford 
Boulevard, Mt. Vernon, Venture. 

D-F List of trades of Shattuck stock by Willard 
J. LaMorte Partnership. 

D-G Fireproof balance sheet as of 1-28-66. 

(v) The parties agreed to limit the number of expert 
witnesses to one for each party. The parties agree that the 
witnesses whom each will call are those listed in t/ie 
memo previously filed. 

(■'i) The parties agreed that all of the claims for 
damages or for other relief in this action, as of the do*- 
this conference, are as stated in the pleadings as 
described above, but cannot be mathematically computed at 
tnis time and are subject to change if at trial a motion 
to amend the complaint to conform to the evidence i^ ur^nted. 


I 


I 








Alio 


(vii) Plaintiff at this time expects to require 
three trial days. Defendant at this time expects to 
require three trial days. The issues to be tried are 
formulated by the covirt as follows: 

I. What was the fair value of Fireproof 
shares on February 1» 1966? 

II. Is defendamt liadjle for the full profits 
of the partnerships with respect to the transactions 
in question? 


Date 


Consented to: 


Attorneys for Plaintiff 


U.S.D.J. 


Attorneys for Defendamt 



tl 


TRANSCRIPT OF HEARIMf. HELD M/^RCI 1 ?\. 72 , 23 , 1073 


UNITED STATES I'l^^itlCT COURT 


SOUTHERN DISTRICT CF NEW YORK 


ShATTUCK DENN MINING CORP., 


Plaintiff, 


WILLARD S. LA MORTE, 


Defendant. 


Before: 


HON. ROBERT L. CARTER, 


: 67 Civ. 322:^ 


District Judge 


Vi Ij 


1ft ii 


New York, N.Y. 
March 21, 1973 
1:10 p.m. 


APPEARANCES 


il 

il 

21 ii 


BURNS, ’AV KIRK, GREEN & EAFBR, KSOS., 
Attorneys for plaintiff, 

BYf ALAN PALWICK, ESQ., of Counsel 


PELDSHUH <1 FRANK, ESQS., 

Attorneys for defendant. 

By: SIDNEY FELDSUUH, ESO. and 

DONALD DERFNER, ESO., of Counsel 




SOUTMESN OISTKICT COUP I HtPORTEWS J S. COURTP> l.»t 
rOLKY SOUAwe NtW YOWK. MY. cO 7 «»•!> 






Colloquy 

1 

W ^ 

2 

tEB CLERK: Shattuck Denn Mining Corp. varaus 

3 

Willard 8. La Norta. 

4 

MR. PELDSHUH: Oafandant ia raady, your Honor. 

5 

MR. PALMICKt Your Honor, I have writtan a latter 

6 

to tha Court previoualy atatlng i>y problaaa in bringing 

7 

la witnasaaa. 1 have oaa to briiig in from MimvMota: • 

8 

of yaatarday ha want to Horth Carolina on a apaakiag engage- 

9 

atMkt bacauaa %fa had ralaasad hia. Be can aaka It up hare by 

10 

9s00 o*eloek tonight but it ia greatly inoonveniaat for hin. 

11 

Ha bava another witneaa froa Florida and ha haa aade othar 

12 

plana bacauaa of tha talaphone conferanca yaatarday, and if 

13 

thia could poaaibly be adjourned until Monday in tha interest 

14 

of juBtice and for tha oonvenianoa of witneaaaa *nd I think 

15 

in tha intaraat of a aora orderly praaentation of the caaa. 

16 

it would be greatly appreciated. 

17 

^ THE COURT: I can't adjourn it until Monday. My 

18 

trial tem ends Friday. The caaa haa to go. I aa aorry 

19 

X tm not in a poaitioa to honor your raquaat, but I %rould 

20 

nawar gat anything triad. 

21 

MR. PALMICKt May I raquaat a flva-minuta break 


1 ao %fe can call thaae witnesses and tell the* exactly what 

23 

tha picture ia? 

24 

THE COURT; Yea. Five minutes? 

25 

MR. PALMICKt Long enough to make two telephone 


southchm oistnict court rcrortcrs. u courtnousc 
roLKv'aguARi, mc« yorr. h.y. co t-mm 







1 

ColInquy 



gwy 3 


2 

calls; five or ten minutes. 


3 

i 

\ 


THE COURT: We will adjourn for that. 

t 

4 

I 

, 1 

(Recess.) 


5 

MR. FELDSHUh: Your Honor, may I just have a 


6 

moment, please? My name is Sidney Feldshuh of the firm of 


1 

Q 

Feldshuh & Frank, and Mr. Derfner and I represent the 


n 

i 

u 1 

defendant La Morte. 

» 

y 1 

l 

Your Honor, prior to the commencement of tnir 


10 ' 

i 

trial, I believe that it is important for us to tender to the 


11 

Court a motion with regard to the state of the pleadings. 


12 

In that connection, your Honor, some time ago on behalf of 


13 

the defendant La Morte we moved in this court for permission 


14 

f 

1 to amend our answer to set forth certain rffirmative defenses. 


15 1 

1 

one of which was that tlie complaint does not allege a state 


16 

of facts upon which relief can be granted. 


17 

1 

T P due course — 


18 ! 

1 

THE COURT: When wat. that motion raade? 


lil 

i 

1 

MR. FELDSHUH: I £im sorry, sir? 


20 • 




THE COURT: When was that motion raade, Mr. Eeliishuh 

? 

MR. FELDSHUH: On the 21st day of July, 1970, and 


“ 1 

1 

it was heard by Judge Wyatt. 


23 

TH' :0URT: Ml right. 


24 

FELDSHUH: Tn due course. Judge Wyatt rendered 


25 




a decision denying leave to anonfi. However, v/itli regard to 
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Colloquy 


1 



2 

our sitiuition, yotur Honor» we are substitutod oonnsol for the 


3 

original coonael for tha defendant La Norte, and after we 


4 

ca ■ into the case we detemiaed that the pleadings as then 


5 

tendered by the toxmmz counsel did not in the cirouastances 


6 

assert all of the rights as to this defendant. And this 


7 

T firnaes even aore eaphatio today because I have just bean 


8 

aarvad with a set of aarked pleadings wherein it becosMs 


9 

apparent that former counsel, resting upon the sense that in 


10 

the Federal Court there need not be formal pleadings as we 


11 

do have in the State Court, but the sense of the defendant's 


12 

posture can be gleaned from the nature of his answer. 


13 

This set of marked pleadings which have now been 


14 

tendered to me has the defendant adadtting so many allega- 


16 

tione of this oosqplaint even to the extent of admitting bad 


16 

faith eM even to the extent of admitting that the defendant 


17 

here is alleged to have effected the trades which form the 


18 

gravamen of this litigation. 


» 

TUB COCrSTt Bow long have you been counsel in tl.£ 


20 

case? 


21 

MB. rSLOEHUHi Tour Honor, may I also say I have a 


rw' 

ImpedlaMnt and at the outset Z want to apologize to 


23 

the Court if I fail to hear you, sir. 


11 

THB OOURTt No apology is neoeesary. 


25 

MR. PELOSBUlit Thank you, your Honor. 



•OWTMNH OISTNICT COUMT NtMMTgM. U4. COUMfMOUtC 
f OLtV lOUARC, MR* YORK. H.V. CO Y-«W 
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Cnlloquy 


TiiE COURT: I Wave a habit of talking too softly so 
I will try to iraprova on that. ^ 

MR, PELDSUUII: I would appreciate it. 

THE COURT: tvhen did your firm take over the 
defense of this action? 

HR. 7ELDSUUH: On or about July, 1970, your Honor. 

THE COURT: What has been done by you since the 
denial of the leave to amend your answer which I understand 
was denied sooetime in July of 1970? 

MR, PELOSHUH: Judge Wyatt held it for several 
months before he caaie down with the decision. 

MR, PALWICK: The date of the opinion is January 
20, 1971, your Honor. I have a copy cf it here, if your 
Honor would like to see it. 

THE COURT: The case has been before me since I 
came to the court in October. I have had a pre-trial 
conference, I believe, on this matter. 

MR. PELOSHUH: Yes. I 

THE COURT: I set it down for hearing. I indicated 
that it would be set down for trial. I am not aware that at 
tnat time any allegations such as you ^ure making now w»*re 
made. It seems to me that if I am correct in that, then I 
will have some — my inclination would be to look with 
sympathy on your position, but if you have been counsel since 
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Jttly# Z as a a«w judga, if you are now for the firat tlM on 
the eve of trial or during the trial making allegationa of 
thia aort, l think they oooe too late. 

MR. PBLDSHUUi Ny point, air, ia thia: In 

connaction with thia motion for leave to amend, aa your Honor 
known, that ia an interloentory order and ia not appealable 
to the Court of Ai^;»eala. However, it ia preaerved to the 
•md of the trial, and in the event we ahould elect at that 


time to take an appeal we would be bringing up Judge Wyatt's 
deciaioQ and hia ruling. 

However, in the context of the preaent litigation 
before your Honor today l am going to addreaa myaelf to have 


the defendant'a anawer amended at leaat, air, to deny the 
allegationa now set forth in the marked pleadings, a^ copy of 
which I juat got ten minutes ago, wherein the word "admit” 
appears with regard to an Allegation 6, which ia that the 
defendant traded the stock, and we wish to assert In that 

place, your Honor, that the defendant La Norte specifically 
denies that. 

THE COURTt The problem with that is the plaintiff 
is giving us marked pleadings. He is merely marking th#* 
P^**^^**** ^■•d upon the answer which is before the Court. 

Thia allegatlor you are making now in regard to 


the denial, was thia matter before Judge Wyatt? 
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HF. FELDSUDHt Not since, your Honor, st all. We 
sulniitted to Judge Hyatt our proposed aaended ans«kr<r and 
that was d en ied on'the basis that, as Judge Wyatt's decision 
indicates, there night be prejudice to the plaintiff in 
bringing actions against other parties. So be it. Ms are 
now in this court and all that I an asking for today, your 
Honor, is that insofar as there is an allegation charging 
bod faith on the part of this defendant, to that extent 
it is certainly denied| and in charging that this defendant 
traded, to that extent it is denied. 

THE COURTi Let me hear from Mr. Palwick. 

MR. PALWICK: This ststesmnt took us by sumrise. | 
I hand up a set of auurked pleadings. As you have observed, 
we haven't created any denials in making up the pleadings. 

He have taken the pleadings and copied the status of the 

Counsel came into this case on April 8, 1970 and 
made a motion to amend his answer. That motion was fully 
briefed and argued before Judge Znser B. Wyatt. Judge Wyett 
wrote a two and a half page opinion in which he held that 
the notion for smsndmsnt at that time was untimely for 
various reasons, and I submit to you that this is taking us 
conpletely by surprise and it is even aK>re untimely at this 
time. And I have a copy of the opinion here, your Honor, 

•aUTNimi OWTRICT COUNT NCNONTSNS, US. COUNTMOUW 
NOeSY •QUARC. NCR YORK. H.Y. CO XCIM 
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if yo« woold like to ••• it. 

fla eubnit that the aotioa should be denied. 

MR. rBLDSBOHt May it please the Court — 

TBB COURTi Z SB listening. 

MR. FEU>fHIJH< May I for the purposes of this 
mpplSamtion sulsait to your Honor a proposed aaended answer 
vhieh was the subjeot aatter before Judge Wyatt and insofar 


as applioatioa is noe being made* I oaly ask your 

Boaor's to touch upon the vital issues here* 

nMely# the allegations contained in paragraph 5 of the 
cos^laintf if your Honor could kindly look at that, air, 

on page 2. 

THE COURT: I SB looking at it. Even in your 
proposed answer, Mr. F^dshuh, even in your proposed anend- 
nent to your answer, as I read this opinion in 1970, you were 
admitting paragraph 5. You merely wanted to deny paragraph 
10 . 

Your present answer admits —■ I am sorry, para¬ 
graphs 1, 5, 6 and 11 — 

MR. FELDSHUH: 1, 5, 6, 10 and 11 we denied in 

our proposed answer. This morning I quite honestly didn’t 


nspert to be up this set of marked pleadings ir the 

posture they are being handed up to your Honor. 

THE COURT: Why didn’t you expect that? I indica 


•OUTHtNM DISTRICT COURT RIRORTKRS. ua. COORTMOUS* 
POCKY SQUARK, RK» YORK. R.Y. CO T-SSKO 









Colloquy 


gwy 9 

X wn ta d ayurkad plMidings. That should bs no surpriM to 

> 

you. 

IW. TELDSfiRIHt May I say this: 

'r' 

In this anaiMT tharo is not on# tiord to tha affect 
that t^a dafandant admits any allegation of tha oaag>lalnt. 

To tha contrary# ha eats forth various dafanaas idkich are 
den ia l s to this type of allagation. I had proposed, in 
light of Judge Hyatt's dacisioa# that I would cam before 
your Honor upon tha opening of this trial and insofar as wa 
oould prsaarva those rights %ra would preserve than, so that 
if o ou nse l had sohadtted to aw this proposed set of narked 
pleadings before today# I assure your Honor I would have long 
sinos been here. 

And nay I say this, your Honor ~ 

THE COUKTt I think ^ 

MR. FSL08BUH: May I have one nora word, your Honor 

Thera is a prs'-trial order here. Tha first thing 
that that pre-trial order does in subparagraph 1, is that 
tha pleadings are desned to be snsndsil in acoordaaoa with 
tha frasdng of tha issues in subparagraph •# and if your 
UoxM>r will look at subparagraph t on pegs 5, issue No. 2 is: 

*Ia defendant liable for tha full profits of tha 
partnership with respect to tha transactions in question 

MR. PAZAfICKt Thera is no question but that is an 

•OUTNCIM OMTMICT COWMT MMNrrCM. ua. COWNTNOWM 
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Um in tb- on... Th. brl.fs tnkn thnt into *nli oonnidnrn- 
tiOlko 

THE COURTS 1 think w« will proon^d. h* I now 


road tha anmr and tha pre-trial order, I ae not aura that 
the plaintiffs aarkad pleadings — I aa not absolutely sure 
that tha word •admit* is a proper characterisation of the 
dafendaafs answer as it now esists. Under those circum- 
stamoes, we can proceed. It is a question of interpretation. 

MR. PELDSBUUt Right. 

May I Just for the record, your Honor, reserve 
to the end of the case an appropriate notion to amend the 
pleadings to conf<»m with the proof? 

THE COURTS All right. 

HR. FELDSHUHt I think I am permitted so to do 
under the rsdis. 


THE COURT: You are permitted to do that. 

MR. PELDSHUHs May I touch upon another subject, 

your Honor? 

Your Honor, we have hero a situation which I 
believe is addressed by Rule 12(h)(3). the issue being 
subject matter jurisdiction under Rule 12(h)(3), as your 
Honor knows, we are permitted to •suggest" to the Court, 
even, not necessarily on the basis of a formal motion, that 
there is insofar as the issues here involved going back to 
1963 and lor a period of time prior to August 24, 1965, that 

•OUTNKMN OIITSICT COOST RBPOWTSM. OJ. COU«TMOO»t 
rOLtV SOUAMC. ««• VOAK, M.V. CO »-*M0 
















Colloquy 

gwy 11 

anything tendnrad in that avidantiary araa is barrad undar 
Saotion 16(b)• 

Ito olain Ahht tha Court doas not hava, raapactfully 
so, of coarse, ycfiir honor, subjaot aattar jurisdiction. 

In that connection, «a have briefed this point in 
our trial naanrindua on Point 3. if your Bonor should so 
desire at this stage of the trial, and eubjeet to your 
Honor's pemtsaion, of oourse, I would have sqr associate 
and oo-oonnael in ^s trial address the Court on that 
issue so that we could possibly get it out of tha way at tha 
baginning of the trial. 

Thusly, our point is that subject swttar jurisdic¬ 
tion does not exist here with regard to any transaction 
existing or taking place prior to August 24, 1965, predicated 
upon tha fact that this action was ooswainrsrt on August 23, 
1967, aoL^ that being the two-year period involved. So if 
your Itonor should so desire, ey associate and oo-counsel. 

Hr. Darfner, would like to address hiSMelf to that question 
with your Fonor's peraission. 


NR. PAIiNXCKt May I be heard, your Honor? 

THE COURTi Yes, I think I would like to hear fron 


Mr. Palwick first. 

MR. PAUaCXt The question hare is whether you can 
sue for short swing . profits realised prior to a period of 
two years froa the date, of the. ooeplaint, and chis was a poink 
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that waa sought to be raised by the atteapt to aaend the 
coaplaiat, aad this was oae of the specific issues that 
Judge ffyatt found would be untiaely to be raised at that 
tlas. 

The substantive Issue Involved is whether in light 
of the fact that the defendant did not disclose his trans¬ 
actions in Fora 4's prior to two years he is not barred to 
assert the two-year statute of limitations» and Judge Wyatt 
]<lt that Issue squarely aad decided that the statute of 
llaitations did not apply In this situation and that In any 
*veat It would be untimely to raise that Issue since* as we 
pointed out in our answering papers* had they raised the 
Issue in the answer, had they set that up as an affirmative 
defense* we could have sued the Individual partnerships 
involved. But they let it got past the running of the 
statute of limitations and then raised the Issue. 

He found there would be prejudice* that the motion 
wasmtlmely aad that In any event as a substantive matter 
of law the defendant was wrong. 

THE COURTS That is treated In this opinion? 

MR. PALWiCKt Tes* I believe so. I haven't read 
that opinion in a while. 

THE DBPENOANTI If the Court please — 

THE COURTS One minute. 
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MR. PAUfXCX: Bottoa of pmgm 2, tho najct-to-th«> 
iMt Mntraa.. mwIiis th. pvtiwnUp. — 

TBE OOUnt All xl 9 bt« if yoa will phraM your — 
it uouU ^>puw to « that thl. 1, UO. th. !», of thu cue. 
1 want you to Midraaa youTMlf to that rathar than to tha 
cits of tbo IssuOo 


MR. OBRFHSRt Ymm. Ny bom is Oonold Osrfnor of 
Foldshtth 4 Prank, and joat on tha issoa of Jhdga Wyatt's 

®*'^**» Bonor, Z would ooatand that tha tw-ysar statute 
of liaitationa or two-yaar statutory parlod uould run froai 
tha data that tha action was inlUally ooManoad. That was 
August 24, 1»«7. And tharafora, thara oould ba no posslbla 
prajudioa by saanding tha answsr baeausa that parlod Is 
fiaad In tins by tha atatuta. 

ju ris diction of this Court is craatad 
16(b) and it apaoifloally says that no suit shall ba brought 
to raoQwar profits roaUsad nora than two yaars. 

TO OOORTt Z t h i n k Z hava h aard anough. This is 
an Issua, it aasM toJ4a, gantlawsa, that is intrinsically 
wowsn into tha trial and tha faots in this oasa, and, 
tharafora, nuoh as Z would lika to ba in a position to 
n«row tha issuas, it sassw to mm that is ii^ssibla to do. 
So that what wa will do is prooaad with tha trial. Tha 
quastion as to whathar tha statuta of lisdtations applies 
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A matter that will be disposed of with a deterwinatioi 
of the issues. 

NR. PALNICX: Your Honor, one snMll mrJ.ter of 
housekeeping. 

1 *Bi a trustee of a broker-dealer in liquidation 
wnder the SIPC Act. we bawe a neeting of creditors toeorrow 
BM>ming before Referee Hersog at lOtOO a.n. I don't think 
that will take too long, but I would ask your Honor's 
indolgenee for ey attendance at that neeting whioh has been 
scheduled for about six weeks now. Letters have gone out. 

THE COURTt That is going to delay ae a great deal. 
You don't have co-counsel? 

MR, PALWICK: That is right. I have Mr. Hain here, 
who is one of ny partners, as a witness. I don't think it 
would be proper for hie to BK>ve ahead — 

THE COURTI How auch of an adjournnent are you 
asking for? 

MR. PALWICK: I shouldn't think it %/ould take over 
a half-hour or an hour. I would expect a half-hour, but 
I would say an hour just in an excess of caution. So that we 
can get started certainly by lit00. 

I 

THE COURTt All right, auoh as it distressei me -- 

MR. PALWICK 1 I can't change it, your Honor. 

THE COURTt I know. What I will do — all right. 
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we will start at lliOO o'clock. 

MR. PAUUCK: Itottld your Honor like to heir opening 
arguaant or proceed directly. 


start. 


THE COURT, No, we have spent enough tiae. Let's 


MR. PALWICK, Mr. Haln. 


ONALD C. HAIn, called as a witness by the 
govemnssnt, being first duly .worn, testified as 
follows, 

DIRECT EXAMINATION 
BY MR. PALWICK: 

0 Mr. Hiln, hiv. you hid « relitionship In the put 

with Sh.ttuck D.nn Minin, corpor.tlon, the pl.intlff i„ thi. 
action? 

A I have. 

0 What was that relationship? 

A I gave legal advice to the corooration frosi 1949 
to date. 

1 

0 Are you an attorney? 

A I am. 

0 And where are you ailBdtted to practice? 

A State of New York. 

0 DO you practice in the City of New York? 

A I have all ay professional life practiced in the 
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1 

Hain-'diract 

2 

City of MOW York* yas. 

3 

Q What is your profassional affiliation? 

4 

A I aa a partnar of BumSf Van Kirk* Graan t Xafar. 

5 

lot. PELDSHUHi Mould you kaap your voioa up* Nr. 

6 

Uaia? 

7 

Q What is your addrass thara* sir? 

8 

A 521 Fifth Avaaas* Naw York City. 

9 

Q it part of your function as an advisor to 

10 

ffhsttvflfr Dann Mining to fila Forsi 4*s which wara filad for Uvt 

11 

oorporation by various offioars and diraotors? 


A I assistad various offioars and diractors in tha 

IS 

filing of Fom 4*s and if a oorporata aattar cana up which 

u 

cans to ay attention which %fould raguira tha filing of it. 

16 

I brought it to thair attantion and aided in tha preparing 

18 

of it. 

17 

MR. FALWXCKt I ask this ba narkad Plaintiff’s 

18 

Exhibit 1 for idantifioation or wa can nark it directly into 

19 

avidanoa, if you have no objection, Mr. Faldshuh. The pre¬ 

SO 

trial order pcovidaa for adnitting this. 

SI 

MR. FEXiMHUHi What nunbar was it on tha pra-triall 

ti 

MR. FAMIXCKi X think it was Mo. 4. 

23 

NR. FBLD9HURI Mo objection, your Honor. 

M 

THB COURti Oantlansn, I axpaot you to have all of 

S5 

those things settled. I will not have ny tine wasted in 
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tonna of looking over docamonts that are going to be 
acmittad. if you are going to submit any documents, either 
of you, 1 want you to exchange them during a recess or before 
we come to the courtroom so you know what is being submitted. 
MR, PALHICXt They nave been excnanged, your 

honor. 

fhli COURTS I won’t have you looking ovbr documents 
I want you to be prepared to make your objection when they 
are submitted. I think what you will have to do is tite 
just leave it there and we will have it marked. 
(Plslntiff’s Lxhlbit 1 was received in 
evidence.) 

Q I show you, Mr. Hain, Plaintiff's Kxhlbit 1 in 
evidence and ask you if you have ever seen the original or 
a copy of that document before. 

y 

A Yes, I have seen the original. 

0 W})en did you sec it 

A About the date it was dated, which is July 12, 

1963. 

0 Did you discuss that with ^r, ba'^orte, the 

defendant in this action? 

A Yes. 

Wliat did you sav to him and what did he say to 

you? 

tOUTHKNN OItTRICT COURT RBRORTKRt, U.S. COURTNOUM 
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A Hr. La Morte in July or July, *63, approached me 
ard ask€id for aid in filing a Pom 4 i^ich he had to file 
with the SEC. 

HR. FELLSHUUt I an afraid I haven't heard you, 

Mr. Uain. I an sorry. 

A Mr. La Morte approached ne and said that he had 
a Pom 4 which he wished to file with the SEC and he wished 
aid in preparing it, and I aided hin in preparing it. 

0 Did he indicate there was any particular problem 
with this Pom 4? 

MR. FELDSUUat Objection; leading. 

TUE COURTt Objection sustained. 

0 Did Mr. La Morte make any statements to you 
regarding this document? 

A He said that it covered a period of tine rather 
than a current month and he wished that he had neglected 
to file certain Pom 4'a which should have been filed before 
and he wanted to bring it up-to-date and he gave all the 
date to bring it up-to-date. 

Q Was there any discussion about any 16(b) 


liability of the corporation? 

A After we prepared the data and examined it, it 
appeared that there had been some short term trades. I 
calculated the short term liability as I saw it and lir. 
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La Morte proMptly paid that amount without question. 

0 How much waa that? 

. A I don't raoall at tha moment. 

'J Do you have any idea of the approximate aunount? 

A At the iHOBienty I don't. 

MR. PAlAflCXt 1 ask this document be narked as 
Exhibit 2 in evldenoe.) 

(Plaintiff's Exhibit 2 was received in 

evidence.) 

0 I show you Plaintiff's Exhibit 2 in evidence and 
ask you if you have ever seen the original or another copy 
of that dociusent before today. 

A Yes, I have. 

0 vfhen did you first see it? 

A My present recollection is about the date it's 
dated, in July and August, 1963. 

Q Did you have any discussions regarding that docu¬ 
ment with Mr. La Morte? 

A Yes. 

C What did he say to you and what did you say to him? 

A These were trades during the laonth of July which 
nc said that he wished to report on a Form 4, and this was 
prepared and then discussed with him before he signed it. 

0 Did you have any discussion with Jiin regarding 
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footxustttB (b) and (c) on the first page which discusses 
partnerships in which he had an interest? 

A Yes. 

0 What was your discussion on that subject? 

A I have no recollection at the present tine, hut 

the whole thing was discussed as to how it was presented. 

MR. PALWICK: This is Septenber 9, 1963. 

1 ask tl^t this be marked as Plaintiff's Exhibit 
3 in evidence. 


MR. FELDSHUH: No objection, sir. 

(Plaintiff's Exhibit 3 was received in 
evidence.) 

Q Did you see an original or a copy of this before 


today? 

A Yes. 

Q When did you first see it? 

A Either late August or early September, 1963. 

Q Did you have any discussion about this with Mr. 


La Morte? 

A As in the prior ones. 

MR. PALWICK* I ask that this be marked an 
Plaintiff's Exhibit 4 in evidence, October 8, 1963. 

MR. Fi:hDSHUHt I have no* objection, sir. 
(Plaintiff's Exhibit 4 was received in 
evid .ce.) 
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0 I .how you PLiotlff, Exhibit 4 in .„d 

..k -hen you fir.t „ origin.! or . copy of that. 

A Lata Sapta«ber or early October, *63. 

Q Did you discuss that with .!r. La 'torte? 

A As in the previous ones, yes. 

MR. PALWICK: I ask that this oe marked Plaintiffs 
Exhibit 5 in evidence, November 7, * 63 . j 

MR. FLLDSHUHX No objection, sir. 

(Plaintiffs Exhibit 5 was received in 
evidence.) 

w I Show you Plaintiff., Exhibit i i„ evidence and 
a.k Whan you fir.t an original or copy of that document, 
h I flrat saw this in late October or earlv .-iov.nl«r. 


1963. 


Did you discuss it with Mr. La Mortc? 


Yes. 


0 V/hat was said by hin and by you? 

A I can't recall the exact words. These diacunsionn 
were just to be sure that all questions had been fully aad 
completely answered. 

MK. PLLOSHUh: Could I have the witnoa^ answer. 


please? 


(Answer read) 


1 ' Wa. thoro anv dlacua.lon regarding the two 
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astariskad itans concerning partnerships? 

A oisoussions on those tfould have been that you 
are required by the form itself to indicate all indirect 
holdings« that is, any partnership or corporation in which 
you lM>ld an interest, and that was the only discussion. It 
vas to reveal the full details of the type of ownership. 

KK. PXUnCKt I ask that this docusient be 
mm y ir y; M Plaintiff's Exhibit 6 in evidence, February 12, 


19C4. 


MS. PELDSHUU: Ho objection. 

(Plaintiff's i:bihibit 6 was received in 
evidence.) 

0 I show you Plaintiff's Exhibit 6 in evidence 
f ask when you first saw an original or a copy of that 
docrusMint. 

A February, 1964. 

U Did you have any discussions with Mr. Morte 

t 

regarding it? 

A Yes. 

Q In words or in substance, what was that discussion? 
A Mr. La Morte brought to *y attention that had 
some trades in stock of Shattuck Oenn Mining Corporation and 


ntfrv*' my help In preparing a Forui 4. This is based upon his 

k 

statements to me ^dx>ut what the changes in ownership were. 
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Q Was there any discussion about the t%fo asterisked 
items? 

A Only insofar as that I told him he was required to 
answer any indirect holdings as well as direct holdings. 

MR» PAItWICKt I ask. that this be markea as 
Plaintiff's Ebchibit 7 in evidence» June 10, I9b4. 

MR. FKLOSilUll: ho objection, your Honor. 

(Plaintiff's Exhibit 7 was received in 

evidence.) 

if When did you first see an original or a copy of 
Plaintiff's bxnibit 7? 

A Late May or early June, 1964. 

0 bid you discuss the contents with ;4r. La Morte? 

A Yes. 

MR. PALWICKt I offer this an Plaintiff's Lxhibit 
8 in evicvsnce, March 9, 1966. 

MR. FELDSUUH: Ho objection, sir. 

(Plaintiff's Exhibit 8 was received in 

evidence.) 

^ did you first see an original or a copy of 

Plaintiff's ExJiibit 8? 

A March, '66, 

Q Did you discuss it with Mr. La Morte? 

A Yfs. 
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Q What did he »ay to you and what did you say to hita? 

A My recollection is that I prepared thia based upon 

the stock dividend which was received on Fireproof and called 
his attention to the fact that it had to bo filed, and ne 
supplied Bie the figures and we filled it out. 

MR. FliIJ)SUUH» Your Honor, would you have any 
objection if I took a chair and sat up closer to the witness? 
THE COURTt Go ahead. 

MR. PELDSHUHi Thank you very much, sir. 

THE WITNESS: I am sorry, Mr. Feldshuh. I have 

a problem with my throat. 

MR. PALWICK: I offer Plaintiff's Exhibit 9 in 

evidence. That is May 25, 1966. 

MR, FELDSHUH: No objection, your Honor. 

THE COURT: Received. 

(Plaintiff's Exhibit 9 was received in 
evidence.) 

Q I show you Plaintiff's Exhibit 0 and ask when you 
first saw the original or a copy of that. 

A May, *66, 

Q Did you discuss the contents with Mr. La Mor«-r? 

A Yes. 


Was this prepaied based on information that he 


gave you? 
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MR. FELOSlIUht Objection. 

Tiir. COURTt Objection sustained. 

0 What was said by Mr. La Morto and what was aaid by 
you in the conversation regarding this docuaent? 

A I can't recall at this time the exact words. 

0 Where did you got the information that was in¬ 
corporated in this report? 

A Frosi Hr. La Morte. 

MR. PALWICK* I offer this as Plaintiff’s Exhibit 
10 in evidence. 

MR, FELDSHUU: No objection, your honor. 
(Plaintiff!* Exhibit 10 was received in 
evidence.) 

Q I show you Plaintiff's Exhibit 10 in evidence 
and asK when you first saw an original or a copy of that. 

A August, 1967. 

0 Did you have any discussions with anyone regarding 

that document at that tine? 

A Soma of the inforsation I might say I saw in 

July, late July., 

0 How did you coToe to see the information in late 

July? 

A Mr, La Morte furnished me v/ith a shoot from hia 
accoui\tant showing all trades which they told mo they had 





■OWTHSmi DISTRICT COURT RCRDRTRRS. U3. COWRTHOUS8 
ROCBV SOWARS. RS« TOUR. H.V. CO *>SSSS 












7* 


26 


1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 
19 
» 
81 
22 
23 
3 « 
15 


gwy H^ln-diract 26 

pr«p«r«d froM his atook brokar racorda on both hla own naisa 
and tha partnarahlpa in which ha had an intaraat. 

0 At that tiaa waa Mr. La Morta and tha corporation 
undar investigation by tha SEC? 

MR. FELOSHUUs Objection} not relevant. 

MR. PALWlCKt 1 think the rela'ance and ouiteriality, 
your Honor, are to show tha good faith which Mr. Peldshuh 
adadts is an issue hare. 

TUB COURTt I think a nore appropriate objection 
to the question, in my judgment, is that you are leading tha 
witness. If he has any information, 1 want him to give it 
to the Court out of his own mouth and not have suggestions 
made by your questions. 

MILFELDSUUH: If it please the Court, 1 have a 

further objection, too, and that is the relationship between 
this witness and Mr. La Morte at that tine and whether, in 
the circuBistances of this relationship, this was or was not a 
confidential oommunication with regard to whatever transpired 
anymore else. 

MR. PALWICKI If that is an objection, perhaps wo 
should have an examination on voir dire to establish con¬ 
fidentiality. 

THE COURT: We have to establish that, I agree. If 
you object on the basis of confidentiality, there nas been 
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nothing in the record to indicate this confidentiality 
exists, as far as I Icnow. If it does exist, that raises a 
basis for an objection which I an in no position to rule 
on since I don't know what the facts are. If that is the 
basis of your objection, Mr. Feldohuh, then you can have an 
examination on the voir dire and seek to establish that. 

MR. FELOSUDU: All right. May I proceed, then, 
on the voir dire? 

TIUS COURT: Yes. 

VOIR DIRE EXAMItlATION 
BY MR. PELDSUUHx 

Q Mr. Uain, where did you maintain your offices 
from the period 1963 down to on or about 1963? 

A I maintained my office at i.'assar Street with 
McCandless <■ Early. I was a partner. 

Q Did there come a point in tisie, Mr. Hain, when you 
oiaiiitained an office at 320 Park Avenue, New York City? 

A Yes. 

0 Was that the office of Shattuck Denn Minimi Corp.? 

A was a room in their office which they let me use 

which I used as counsel for them and also for an independent 
practice. 

U with regard to that particular office, was Hr. 

La Moxfee in that office as well? 

A It was a separate room, Mr. Feldshuh, but it was 
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within the ambit of the Shattuck Denn office. 

Q It was a suite of offices, is that right? 

A Yes. 

0 And you occupied one room? 

A One room. It was my own private room in that 

suite of offices, that's correct. 

0 And Mr. La Morte at that particular time was the 
president of Shattuck Denn Mining Corporation? 

A That's right. 

THE COURT: Was what — president? 

THE WITNESS: President. 

Q With regard to Mr. La Morte's talks with you, did 
Mr. La Morte ever discuss with you certain of his personal 
affairs? 

A I can't recall at the moment, Mr. Peldshuh, ever 
having discussed anything that didn't have to do with 
Shattuck Denn Mining Corporation. 

Q Well, you certainly discussed these Form 4*8, an yo 
testified, is that right? 

A I acted as counsel for more than one cozrporation, 
i4r. Feldshuh, and always have, and in each of these corpora¬ 
tions I aid the officers in preparing their Form 4's. I 
believe most ccrporate counsel do that. The forms are 
rather — v'ell, they are complicated in many cases, if you 
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have a lot of tranaactions, and particularly as to indirect 
beneficial ownership which must be reported. 

Q But you understood upon this occasion that you 
were advising Nr. La Norte in a professional capacity, is 
that right, sir? 

A Yes. 

Q And he was relying upon that advice, isn't that 

correct, sir? 

A Yes. 

MR. PELDSHUUt I subset, your Honor, predicated upo 
the testimony here, that we need no formal statement of the 
attorney-client relationship. The fact that Mr. riain did 
advise, ae he has testified, and did know that Mr. La Morte 
J^*lying upon that and it did concern Mr. La Morte's 
personal affairs even within this area, I submit, your 
Honor, there did exist an attorney-client relationship. 

MR. PALWICKt T should like to ask n fow auostions, 
too, youz Honor. 

BY MR. PALWICKt 

Q Were you ever paid by Mr. La Morte for any advice 
you gave him? 

A Ho. 

0 At the time that you discussed with him tue prepara' 
tion of Plaintiff's Exhibit 10, was Mr. f*a '’orte rei'ri'sented 
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by independent counsel? 

MR. FULDSHUil: la this matter? ' 

Q Was he represented by independent counsel? 

MR. FLLDSUUU: 1 object to the form of the 
question. I don't know what "independent counsel" is. 

MR. PAbWICK: By counsel other than Mr. Ilain, let's 

say. 

MR. FELbSHliIi: I submit, your Honor, that the 
question must be limited with respect to the matters at 
issue before your Honor. 

THE C0U.7T: I don't think it does. That is too 
restrictive. Wliat you are attempting to establish is whether 
the witness in fact had a lavryer-client relationship with 
Mr. La Morte. 

MR. FELDSHUH; And that regardless of any other 
relationship he may have had with any other attorney. 

THE COURT; Of course, that's true. You can'x. 
establish it by merely limiting it to the matter before tijo • 
Court. That is too restrictive. Objection overruled. 

MR. PALWICK: Read the pending question, please. 

(Question read) 

A Yes, 

Q Do yr-u know who that counsel is or was? 

A Vps. 

•OUTHCNN OISTNICT COUNT NCNONTtN*. U^. COUNTHOUtC 
rOLKV tOUANI. MK« VONN. M.V. CO 7-4SM 



lialn-direct 31 

0 Wliat is the name of the fim? 

A The individual in the firm was Mr. Silliere _ l 




at the BCMent don't recall the name of the firm — and Mr. 
lianrahan. 

Q I show you the answer set forth in the marked 
pleadings and the lew firm that has signed it and ask you 
if that refreshes your recollection as to the name of the 
law firm that then represented Hr. La Morte. 

A Yes, that's the law firm, Sullivan, Donovan, 
Hanrahan, McGovern a Lane. 

0 Wow, do you know who was paying that law firm at 
that time for representing Mr. La Morte? 

A I understood tiiat Mr. La Morte was. 

0 Do you know how that law firm came to ue retained? 

A Yes. 

MR. FKLOSUUH: I don't see how this is at all 
relevant to the voir dire, namely, did this witness have a 


relationship of counsel, an attorney-client relationship, 
regardless of who else may have had. Mr. l,a Morte could 
have had ten lawyers for that matter. 

THE COURT] The objection is overruled. 

C Will you toll us how that law firm cane to be 
retained? 

A There was an investigation of Mr. La Morte and 
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Shatt-uck Denn Mining Corporation by the Securities & Exchange 
Coinmission. 

MR. PLliDSIlUii: I will renew my objectioit, sir« as 
to the basis for the retention. 

Tilt COURT: 'fhe objection is overruled, and vou 
will be regardetd as having a continuing line of objection to 
this line of inquiry. 

MR. PELDSKUH: Thank you, sir. 

Q There was an investigation by the SL’C. Was that 
the only circumstance that created the relationship of lawyerj 
and client between Mr. J<a Morte and the Sullivan, ifanrahan 
firm? VJill you tell us about the subject natter of the 
investigation? 

MR. PiiLOSUUli: Some objection, sir, as the con¬ 
tinuing objection. 

THK COURT: All right. 

A The investigation by the SEC was based upon the 

SEC's allegation that Shattuck Oenn Mining Corporation iiart 
issued a false release and at the aanc time Mr. ha *!orte 
had traded in stock of Shattuck Penn Mining Corrtoration. 

Q First of all, do you know the bacr.ground of Mr. 
IIanra]:an in the S’lllivan, i.anrahan firrt? 

A Yes. 

Q Wliat is tnat? 
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A ile was once an S£C cosodasloner. 

U Did you ever discuss the contents of Plaintiff's 
Exhibit 10 with Mr. Banrahan or others in vir. iianrahan's law 
firm? 

I 

A Mr. Silliere. He had a copy. 

MR. PALMICXx I submit, your Honor, we have shown 
there was no lawyer-client relationship between Mr. La Horte 
and this witness. 

THE COURTS I wuld like to ask a few questions of 
the witness on sty own. 

MR. PALWICKt Yes, sir. 

THE COURT: In your dealinqs witli 'tr. La Morte in 
regard to the Pom 4, did I understand you acted as counsel 
for the Shattuek Mining Corporation? 

THE WITNESS: Shattuck Denn Mining Corporation, 
that's right, sir. 

THE COURT: As an incident of that function, you 
would advise officers of the corporation with regard to tno 
matter that is now under discussion, is that correct? 

THE WITNESS: That is correct. If there was any¬ 
thing which came to my attention that required an officer or 
director to file a Form 4, T would call it to his attention 
and aided him in preparing it. 

THL COURT: J>o you regard that as being part of you 


tOUTNCNM mSTmCT COUNT NINONTKN*. ua. COUNTNOUW 

rokcv •ouANc. HC« vwM. M.v. CO j-mm 





1 


l.aiii-dirtict 


34 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


9wy 

function as general counsel? 

THE WITNESS: In all the corporations T am counsel 
for, your Honor. 

^ THE COURT: The objection is overruled. 

Q After Plaintiff’s Exhibit 10 had been prepared, 
did you have any discussions with Mr, La Morte and/or counsel 
for Mr, La Morte regarding liability eased on the trans¬ 
actions reflected in Plaintiff's Exhibit 10? 

MR, PELOSHUHx Can we limit it, your Honor, to 
either one or the other? It is a bifurcated question, and/or; 
which is it? 

THE COURT; I think that is a valid objection. 

I think you ought to ask one question at a time. 

Q Lot's limit it to Mr, La Morte for the present. 

Did you understand my question? 

A Yes. 
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Tin; WITNESS: May I have the quostion repeated? 
(Ouestion read) 

Tiu: COURT: And then you limited it first to 
discussion with Mr. La Morte. 

THE WITNESS; Yes, I did. 

0 Did you discuss it with counsel for Mr, La Morte? 
A I car't recall at this time. 

0 After this Form 4 had I>een prepared, were there 
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steps taken to recover any profits from Mr. La Morte? 

A Yes. 

Q What was the first of t’lose steps? 

A I was furnished by Mr. La Morte*s accountants 
with the data on all the purchases and sales, that is, the 
cost price and the sale price in dollars. 

I then matched up — excuse me —- tne accountants 
were then requested to match up sales which had been made 
within six months in any of the accounts, not within each 
account but matching one account against another account 
as well as within the same account. I want to make that 
clear. 

It 

I instru^ed them to do it at the price — they 
wanted to know the price to insert. There had been a merger 
of the company into Shattuck Denn — 

THE COURTt Keep your voice up. 

THE WITNESSt I am sorry. 

A There had been a merger on February 1, 1966, of a 
company, the Fireproof Products Company, Inc., into Shattuck 
Denn, which under the Securities & Exchange Act of 1934 
counted as a purchase of Shattuck Denn stock at that time. 
They wanted to know %rhat price should the purchase be 
counted on the basis of the matching. I advised them that 
in my opinion it was $8.75 a share, which was the market 
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price of the ivhattack Demi stock on the date of the merger. 

I so advised Mr. Da ^lorts. Mr. La Mortc said that in his 

i 

view it should be $10.75. Tlie accountants therefore, when 
they prepared the chart, were instructed to make up one on •- 
excuse me. May I look at the two prices? Tnis is a while — 
one at $6.75 and one at $10.75. 

:1R. FLLOSUUh: Your Honor, could I have that paper 
makred for identification, sir? 

THE COURTt Yes. 

MR. FF.LDSUUHt May the record indicate that in 
tlic course of this testimony the witness took a piece of papeir 
from his pocket which is now being marked for identification, 

I assume, sir, as Defendant's Exhibit A for identification. 

‘ (Defend 2 unt' s Exhibit A was marked for 
identification. 

THE WITNESS: Mr. Feldshuh, I prepared this when I 
was sitting at counsel table here. So it isn't «oinothing I 
brought in. 

MR. FIDUShUHt May I change that, sir? We have 
pre-markod all of our oxhibits in accordance with niy usual 
practice. When it comes to ny turn I will be offering them 
in vary fast. So may wo have this marked as Defendant*^ 

Exhibit H for identification? 

(Defendant's Exhibit A for identification was 
remar sd as liofondant's Exhibit H for identification.) 
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A After the eccountants prepared e preliianery list 
I went through It to eee if there were any -ore -atchoa. and 
we found so—e more, end that wee then resub—Itted to the 
ecoountente. And the ec.hsdule which is attached to this Pora 
^ i* the result of that. 

TUt COURIt In Plaintiff's Exhibit 107 

THE HlTHBSSt Plsintlff's i-xhiblt 10. 

0 Is that Pen 4 consistent as to facts with the 
for-a previously filed? 

. MR. FELDSHOUi Objection, your Honor. It calls 
for a conclusion, operation of this witness* mind. That is a 
question of fact that your Honor snist decide. 

the courts I think that's right. In other %fords, 
you are asking hi- to -ake a value judgement. Ask hi- what 
the facts are and liot give oonolusions. 

Objection sustained. 

THE WITNESSt Your Honor, -ay I make one Uiing 
clear? The For- 4 filed was on the basis of 510.75 
«• we supplied — 

MR. FELDSHUHi I didn't hear you. 

T;ie ifITNESSt The Pon 4 filed was on the basis of 
510.75 that was filed witli the SEC. 

Q I show you Plaintiff's Exhibits 1 through 10 and 
esk if you can point out any inconsistencies in the facts as 
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1 

2 1 

reported in Lxhibit 10 from the facts reported in the earlier 

3 

exhibits. 

4 

MR. ri;LDSnUH: objection, your Honor; summarization 

5 1 

of evidence. It is improper in form. 

6 

MR. PAi-WlCK: It doesn't purport to be a siuamarira¬ 

7 

tion. It is askinij i.im to pick out particular facts. 

8 

MR. FELDSHUU: Your Honor, the facts must be 

9 

adduced by this witness, and I believe he has already 

10 

' 

testified as to the facts. He said he was informed by Mr. 

11 

La Morte about the facts and that he thereupon reviewed those 

12 

exhibits and in accordance with those comments made by 

13 

La ?4orte the exhibits were prepared, and I tnink that’s the 

14 

whole story, may it please the Court. 

15 

THE COURTt I am inclined to agree with that. 

16 

1 think that there are impressions, Mr. PnlwicK, you ..»ay v;ant 

17 

to get at, which you are trying to get at, but it seems to mo 

18 

the questions are improper. You nay ask the witness to tell 

19 

the Court specific facts. 

20 

MR, PALV^ICKi I an asking him tor specific facts. 

21 

I an asking hln for .specific inconsistencies between Exhibit 

22 

iu ai’.d the earlier documents that were filed. 

23 

MR, FfcLDCUUii; Objection, your Honor. 

24 

THE COURT: In what respect? In all respects? 

25 

MR, PALWICK; In any material respect, if your 
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Honor please. 

Tli£ COURT: Then the question is improper. If you 
went to get before the Court any inconsistencies, then you 
can ask the witness to indicate what was done with regard 
to a specific area in regard to Exhibits 1 to 10, but the 
qiMstion whether there are any inconsistencies or not is not 
proper. 

Q Are there any purchases reflected on ^hibit 10 
which are not reflected on the earlier exhibits? 

A Yes. 

C What are they? 

A Well, of course. Exhibit 10 covers a period not 

covered by the exhibit just prior to it. Exhibit 9, tut in 
addition to that, it covers sosw purchases and sales covering 
the periods covered by Exhibits 7, B and 9, whiclt were not 
covered in those exhibits. 

NR. PELDSHUHt Your Honor, I have to move to strike 

I 

that answer as not responsive. We have got to know the detailii 
of what he is testifying to. 

THE COURT: He has testified. Ml he has to do now 
'8 to eliminate the suspense and tell us what they are. 

That's all. ' 

0 To the best of your ability, will you toll us what 
tliosc purchases and sales are that were not covered in the 
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earlier exhlbltc but are covered in 107 

A Exhibit 10 covers a multitude of transactions. 

I have to sit down with it for fifteen minutes and do it. 
There would be many sales which should have been covered in 
7, B and which are first covered in Exhibit 10, In other 

i 

words» these 7, B and 9 were not completed. They recorded ! 
some sales, some tr2msaction5, some purchases and sales, 
whereas the Exhibit 10 covering tlio same period as 7, 8 and 
9 is much BK>re complete, but there are quite a few. 

Q bid you discuss that aspect of those forms with 
Kr. La Horte at any time? 

A That was discussed at the time that F:xhlhit 10 
was prepared, yes. 

Q And what did you say to him and what did he say 
to you on that subject? 

A Mr. La Morte told me that there were some purchasef 
and sales that he had made which he had neglected to put in oii 
7, 8 and 0, and I advised him that wo will put then in now. ' 

I 

He said, "The best way to have it is I will give 
all ny brokerage statements to my accountant ami he will 
maxe out a coaq>leta statement about evar'/thing whicli I heve 
any knowledge of." 

So I liavo no reason to suspect 10 isn't compiete 
and accurate. 

•OUTNCRN DISTRICT COURT RKRORTCRt, U.t, COURTMOUtI 
ROLCV tOUARI. NCR rOAK, N.Y. CO T-4M0 






gwy 


Hain-diroct 


41 


}4R. PALNICXt I offer this as Plaintiff's Exhibit 
11 in evidence. 

MR. FLLOSUUUs Uo objection, your Uonor. 

(Plaintiff's Exhibit 11 was received in 

evidence.) 

Q I show you Plaintiff's Exhibit 11 in evidence 
and ask if you have ever' seen an original or a copy of that 
docoaent before. 

A Yes. 

Q Will you tell us tdiat it is, please? 

A This is a certification by Heiss, Berman & Sessler, 
the corporation's accountants, to the board of directors of 
Shattuck Oenn in whi^ they list the short-term trade by 
Nr. La Norte based upon the records supplied by Mr. La Norte 
to such accountants on the basis of a price of y8.75. 

Q That is attributable to the Fireproof shares? 

A Attributable to the Fireproof, yes. 

NR. PALHlCKt I point out to your Honor that 
shows a profit down here of $56,564, and it is the difference 
between this and the next exhibit based on $10.75 that 
constitutes the basis for our claim. 

THE COURT« All right. 

Q Will you identify the accountants for Mr. La Norte 
that you referred to before? 
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A That also was Weiss, Berman & Sessler. | 

Q So the iatie firm was the accountant for both Mr. 
i.a Morte as an individual and Shattuck Denn as a corporation, 
is that correct? 

A That's correct. 

MA. PALWICK: Lxhibit 12, ploaso, in evidence. 

MR* FELDSHUH: No objection, your honor. 

(Plaintiff's Lxhibit 12 was received in 

evidence.) 

Q I show you Plaintiff's Lxhibit 12 in evidence and 
ask if you have ever seen the original or a copy of that 
before. 

A Yes. 

j 

'v! Will you tell us wh.at it is, please? 

A This is similar to the previous exhibit except at 

tliis time tlm Fireproof Products Company stock is valuea 
at >l0.7*j at the time of merger into Shattuck Denn. 

^'.R. PALWICK: Tnc total damages shov/n on this, i 
your Honor, are $37,036. 

T .*ow, you testified, I l^elieve, that there war. in 

SEC investigation of Shattuck Denn and »Mr. La Morto at one 
point? 

A Yes. 

MR. FLLDSHUH* Sane objection as buforo, your 


•OUTNCNM OItTNICT COURT RCRORTCRS, U.$. COURTNOUM 
rOLKY tOUARK. NSW YORK, N.Y. CO T-AMO 



I 


llain-dlrect 


? 24 


Honor. Thank you. 

0 Whon did that investigation oossMnce? 


A Hy raoolleotion was that the SBC first cano up to 
the Shattuck Denn office in April, 1967. I had by that 

^ longer at ny office. I was then at 521 Pifti 

Avenue. Mr. La Korte was told they were coning up to see 
hin and he called ns and asked ne if l would cone up as couna. 
for the corporation. At that tine Mr. La Morte I c'on't 
believe knew what they were going to inquire about. 

Q And was it after that the Sullivan, Uanrahan fim 
brought into the picture? 

A This again was betvreen Mr. La Morte and that firm, 
but I don't believe that he brought those in until a little 
later because at that time it was just a preliminary inveaci- 
gation by the SEC. Nobody had any idea ^at the SEC would 
allege oi what their complaint was. 

0 Did Mr. La Morte ever give you a reason for his 
retaining of Sullivan, lianrahan's firm? 

UK. PBLDSUUIli May I have that question, please? 

(Question read) 

MR. PELOSUUllt Objection as to form: leading. 

THE COURTI That's correct, it is leading. 

Q Did Mr. La Morte ever have any discussions with 
you pertaining to the Sullivan, Euambma firm? 
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A Yes. 

0 no you reoteisbttr tiie first such discussion? 

MR. PELDSHOH: Could we fix the time on this 

discussion, may it pl«ase the Court? 

THL COURT: That is what the witness is trying to 

do. 

A It was sometime in *67. I don’t know what date it 

red• At one point it appeared that the Interests of 

Hr. La Horte and the interests of the corporation would be 
divergent and there would oe a conflict of interest, and Mr. 
La Horte — I advised Hr. La Morte he had better retain 
independent counsel. I believe that Mr. La Morte took this 
fim on the recommendation of one of his directors as being 
co«^tent in this field to represent him. 

•2 Oid Mr. La Morte so state to you? 

A Yes. 

Q bid Hr. La Morte ever indicate to you in any way 
that he had discussed tiie question of his liability to 
Ehattuck Oenn arising from that Form 4 filed in August 1967? 
MR. PELDSLUHt May we have the question, your 

Uonor? I am sorry. 

(Question road) 

Q With v.no Sullivan, Laniahan firm. I didn't get 

that in. 
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MR. PALWICKt Read the question with that. 

(Question read with addition of nane of firm.) 

A Yes. 

MR. PHLOSUUHt Pix the tine, please. 

A I have no present reoollection of the time. 

Q Can you fix -- 

A The firm — the corporation suit was instituted 
against Mr. La Morte for the difference between his valuation 
of $10.75 and the company's valuation of $8.75 promptly 
A^ter the filing of this, when Nr. La Morte indicated he wasn't 
going to pay that difference. At that tine the ilanrahan firm 
represented him in the suit. 

MR. PALWXCXt Ho further questions. 

CROSS EXAMINATION 
bY MR. FELOSUUBs 

Q Mr. bain, you testified that the accountants for 
Mr. La Hcrte were also the accountants for Shat tuck i>onn 
Mining Corporation? 

A Yes, Mr. Peldshuh. 

Q Do you know how long the accountants, Weiss, horma 
4 Sessler — and l take it those are the accountants — how 
long they had been representing the company? 

A I would have to refresh my recollection by looking 
at the annual reports, but it was probably for two or three 
years before that date, Mr. Peldshuh. 
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0 Upon thoir boconilng accountsnts for tho company, 

you knew, didn't you, tivkt they were also personal accountant! 
for Hr. La Morte and taar±>ers of his family? 

A Yea. 

0 Was there ever a tin»e that -- I will withdraw t)tat. 
With regard to your position in respect to preparin; 
Pom 4 'a, did you ever have occasion to speak with any raenher 

of that firm? 

A Uot until the last exhibit, I believe it was Lxhihi 
IG, the one which was filed in *67, is the only time. 

0 However, prior to August of *67, you did know, as 
you have testified, that Weiss, Berman & Se83ler wore Hr. 

La riorte's accouxitauts? 

A I knew they represented him on income tax matters, 

yes. 

0 And vou also knew that they kept records of nis 
transactions? 

A They had for income tax records, yes. 

0 Mr. Main, aren*t you r.lso an accountant? 

A No, I am not. 

Q Don't you have accounting background? 

A No, I have no accountingbackgroun d. 

U With regard to tite preparation of tho Pom 4's, 
now referring you to Lxhiblt 1 in evidence. Plaintiff's 
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i^xhlbit 1 in evidanca. I 14 . a.w ^ 

' * J-t, air, that you prepared that 

fora, did you not, aa you hava teatified? 

A Yaa. 

0 The fora being dated July 12, 1963, ia that correct, 

air? 

A Ytja. 

0 Now, it ia the fact, ia it not, on July 12, 1963, 

in drafting tl,l, fom you used the uord ’indirect," didn't 
you, air? 


A Yea. 

0 And with regard to uae of that word, "indirect," 
you understood that you were applying the rules and regula¬ 
tions under the •!« Act, weren’t you? 

A Yea. 

0 And particularly the rule of the SEC with regard 
to a defl iltion of beneficial ownerahip? 

A Indirect beneficial o%marahip, yes. 

0 Indirect. And aa indirect beneficial ownership, 

you understood, did you not, that in this connection there we 
partnerships? 

A Yes. 

Q And that those partnerships «rere represented by 

the indirect ownership on this exhibit of 75,916 shares, is 
that rlgiit? 
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A Yea. 

'j Upon tho occasion of preparing tnis logend, didn't 
you ask Mr. La Morte what his interest was in these partner¬ 
ships and the extent of that interest? 

A Yes. 

MR. PELDSUU.it May the record indicate, if your 
Honor please, that the witness has now turned to the sixth 
page of Plaintiff's Exhibit 1 in evidence. 

Q And with regard to the sixth page, will you tell 
us, sir, what appears on the sixth page with respect to Mr. 

La Morte's interest in a partleular partnership? 

A Mr. La Morte's proportionate interest in anything 
which was listed on tho schedule as being in the name of a 
partnership rather than Mr. La Morte's narae directly. 

Q And isn't it a fact, air, that the name up above 
is, and I now quote, "Joint Stock Traders“7 

MR. PALwHCK: Objection. 

0 Isn't that so? 

MR. PALWICKt Objection, your Honor, lie is 
making the witness just read parts from the document. The 
document speaks for itself. Ho says, '‘noesn't it say ti\i8 
here and there?" if it does, tlio document reflects it. 

THE COURT: Mr. Palwick, I think you were doing a 
similar tiling in regard to having the witness point up 
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differences in the verious docoaents. Objection overruled. 

Q Upon the occasion of the preparation of this 
Plaintiff’s Exhibit 1 in evidence, you knew what Joint 

Stock Traders was, didn’t you? 

^ I knew it was a partnership, yes. 

O And baaed upon your knowledge of it being a partner 
ship, you asked Mr. La Morte, did you not, what his interest 

was in that partnership? 

A That is correct. 

y In order to ascertain his interest it was necessary 
to ascertain the interest of other partners? 

A tto. 

Q Did you know the identity of the other purtners? 


Q Did you eyer eek as to the identity of the other 
partners? 

HRe PALWICKt You nesn prior to »-.'de invtl* 
this lawsuit? 

MR. PELOSBUHI On or about the date of this exhibil 
and the date being, -ay it Please t... Court, July U. 1963. 

A Mr. Feldshuh, this is ten years ago. I can’t 
rMew'.<«r now what exactly l asked Mr. La :4orte at that tiae. 

tt is over ton years ago. 

Q hut you do know that Hr. La Morte stated to you 
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nane Joint Stock Traders 

/i Yes • 

0 and you have no present recollection of who the 

other meabers of the partnership were? 

A At tliC time in *63 I have no present recollection. 

By now I do know everything, so that I don't know when first 
I knew it. It My have been *63, it may have been later. 

Q I see, sir, but you did on July 12, 1S63, use the 
%ford on the first page of Form 4 "indirect*? 

A That is correct. 

0 And you understood he was reporting indirect 

beneficial ownership — 

A That's correot. 

0 — in a partnership? 

A As he is required to do. 

Q And you understood, did you not, that witli regard 
to beneficial ownership he had to indicate who the other 
menbers of that partnership vrere? 

A No, I don't. That doesn't say that in the regula¬ 
tions, Mr. Feldshuh. 

O And you don't recall that it said something about 
‘'spouse*? Does the regulations say anything about spouse? 

A The regulation says, Mr. Feldshuh, that you can put, 
if you wish, how much your own beneficial interest is. In 
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any arant, you have to give tha irtiola ownarship of the 
partnership in whi^ you have any interest whatsoever. 

Q And it was predicated upon that that you verified 
these percentages now appearing on page 6? 

MR. PALHZCKt I object to the fom of the question. 
Tho witness didn't say he verified anything, lie said he got 
the information from Mr. La Morte. The word "verified* 
ooewa from counsel. 

TUE COURTt The witness can answer and clarify it 
in his answer. 

A 1 received the infersmtion from Mr. La Norte. 

Q Now you have, have yon not, on page 8 of Plaintiff*ii 
Exhibit 1 in evidence Hillard J. La Norte .'gent? 

A Yes. 

C Is that right, sir? 

A Yes. 

Q Upon the occasion of the preparation of this form, 
you asked Hr. La Norte what is Willard J. La Morte Agent'* 


A Yes. 

A And ho told you it was a partnership? 

A Yes. 

Q And did you ask him who the partners were? 
A I don't recall now. 

I beg your pardon? 
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A I don’t racall now. lie was only rsquirad to give 
♦•h^ whole ownership of ShattueX Denn by the partnership but 
he could voluntarily give his proportio n ate interest. 

0 Didn't it strike you, Mr. llain, that if tho other 
partner in this Willard J. La !4orte Agent was his wife that 
Mr. La Morte %K>uld be obliged to state the whole interest? 

MR. PALHlCXi Objection to the question. It calls 
for the witness* state of sdae, operation of his nind. 

NR. PELDSHUHt May it please the Court, the witness 
is a lawyer. Be olaies that he was totally familiar with the 
SBC regulations on the oooasion of the preparation of this 
report. Be was called upon by that special knowledge to aid 
and assist in the perfonumce of his duties -Mr. La Morte in 

tlte preparation of Pom 4. 

TBB COURTS I have now lost the question. Read the 


question. 


(Question read) 

TBS ooORTi Answer it. 


A Be stated the whole interest. 

Q That his wife, too? 

A That of the partnership. 

Q That of the partnership? 

A I think you will find that that satisfies the SEC. 
Anything else you state is voluntary. 
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Q Did rrou at that tine advise Nr. La Norta that if the 
othar partner was his wife or the other partners ware neabers 
of his fsMily that that would ooae within the oonoapt of 
beneficial ownership? 

A We have already stated the whole partnership. I 
don't see the purpoaa of your question. I don't understand 
it. 

0 With regard to Willard J. La Morte. Agent, regard¬ 
less of your oosq>rehattsion of ay question, it is the fact, 

Mr. Hain, that you did know the identity of this partnership 
on July 12, 19C37 

A I don't know %rhat I knew in 1963, Mr. Peldshuh. 

That is over tea years ago. 

0 And the fact that this is now in evidence and you 
have identified it as a fore that you prepared on or about 
the date it bears doesn't refresh your recollection as to 
what Mr. i.a Morte told you or what you found out? 

A Nr. Feldshuh, I already said if you state the 
whole ownership of the partnership you have satisfied the 
8SC. I don't recall at the eoasat about how eany other 
details wo wanted. Zt isn't neoassary. 

0 Pine. However, it is seoessary to have revealed 
to you that there is a partnership in %diich Nr. La Norte has 
an interest? 
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A That la oorract. 

Q And you so advisod him? 


Yaa. 


Q And upon tho occasion of that advice, he told 
you these things, that there are partnorahipa? 


I knew there 


partnerships and so stated in tha 


fora, yes. 


Q Right. And there is also at the very last page of 
this exhibit a legend, "Willard J. La Norte Partnership*7 

A Yes. 

Q And then toward the bottom you have the following 
legend! "Willard J. La Norte pxpportionate interest in the 
above partnership 1963, 25 per cent.” Is that correct? 

A Yes. 

0 So it is the fact, air, that upon the occasion of 
the preparation on or about July 12, 1963, of Plaintiff's 
Exhibit 1 in evidence, that you knew that Mr. La Morte had 
interests in three partnerships? 

A Yes. 

0 And each of them bearing the name Joint Stock 


A Various things. 

Q Willard J. La Norte Agent and Willard J. 

La Norte Partnership? 
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A That is oorraet. 

0 OpoB tha oooasion of tha praparation of Plaintiff's 
Ex h ibit If didn't Nr* X<a Horta giva you a raoord of sone 
kind with ragard to tha transactions that took plaoa so that 
tha preparation of this report by you could be consistent witi 
that raoord? 

A Be supplied se with a pencil list of tha trades. 


Q Upon that occasion didn't ha identify that pencil 
list as ooadng from his accountants, Haiss, Banan a Sasslar? 

A I don't raeall that, Mr. Faldshuh. 

0 But it sdght have hai^anad? 

A Night hawSf but Z don't recall hin saying it cane 
froai tha aoooontants at all. 

Q Mow, sir, it is tha fact that on August 2, 1963, 
now rafarxing to Plaintiff's Exhibit 2 in evidence, that agaii 
there appears tha legend "Acquired by Millard J. La Morta. 
Partnership* 

A Yes. 

Q *in which I have a 25 par oant intarast*? 

A Yea. 

Q And Joint difiock Traders? 

A Yes. 

0 Also a 25.20 par cant intarast? 
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Q And ha also %mnt further, and I an sura on your 
advica, "Total holdings of various partnarships in which I 
hava a propertionata intarast fron 22.53 to 25.20 pareant," 
is that right# sirT 

A Tes. 

0 And it is tha fact# too# that on Saptaabar 3, 1963, 
in tha praparation of Plaintiff's Exhibit 3 in avidanoa# 
again thara is a lagand of indirect ownarsUip? 

A Tas. 

Q And you assisted in tha praparation of this fom? 

A Yas. 

Q You understood# did you not# with respect to the 
indication of indirect cwnarship that represented the various 
partnerships? 

A Yas. 


Did thara aver 


a point in tine# Mr. Bain# 


where Hr. La Morta said to you# in words or substance# that 
ha no longer has an interest in those partnarships? 


Did thara aver 


a tins during the entire 


period that you 


preparing these reports for Nr. La Norte 


these Fom 4'o# whore hearer said to you# "Don't report a 


transaution with rospaot to the partnerships"? 
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W 

h No. 

0 Nith ro^ard to Plaintiff's C>:hibit 10 in evidenca, 
isn't it a fact, sir, that Plaintiff's Exhibit 10 in ovidonoe 
oovars tr'*das or transactions with rospaot to the partner¬ 
ships? 

A Yes. 

0 Nith regard to this Exhibit 10 in evidence, did you 
report in here his proportionato interest in these partner¬ 
ships? 

A Yes. 

Q You did, right? 

A Yes. 

Q A*td it was this upon which you based his lability, 
is that right? 

A No. 

0 Was this one of the facts? 

A 1 considered the fact that.he had a proportionate 

interest only in the partnerships, but I didn't base his 
liability on that. 

0 with regard to your knowledCs that he had only a 
proportionate interest in the partnerships, did ti>at factor 
weigh upon you in the detersdnatlon of any lia:>ility here? 

A It was a factor I considered. 

0 You had oonsiUerad that previously, hadn't you, in 


If 
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iiatandAin? th« liAbility of Mr. L« Morto with rospoot to 
3>)ort swing profits? 

A YSS. 

Q And that was back in 1963, isn*t that the fact? 

A YOS. 

0 And at that tins when you dstenoined his liability, 
so-called, you established his liability predicated upon his 
proportionate interest in the alleged profits, isn*t that 
right? 

MR. PAIJIXCJlt Objection. There is no testisony to 

tliat effect. 

MR. FBLOSHUHt Sorry. 

MR. PAUIXCKi There is no testimony to that effect. 

MR. PCLDSUUll: There is testiaony, yoxir Honor, that| 
Mr. La Morte did pay a sum of money hacik. in 1963 with regard 
to your determination, omaning Mr. llain's determination, of 
the existence of short swing profits. The witness so tcstifl^ 
and it*s in that area that I an interrogating. 


MR. PALirxCKt That is oorreet, but there is no 
testimony it was based only on a percentage intorect in the 
partnerships, and I think his cjuestion assumes that. 

TUB COORTt Zt is cross examination and I thinx th> 
witness is very oompeteat. Objection overruled. 

THE WXTVESSi May X have the question, your Honor? 
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pl«aM7 

A 

Q 

A 


MR. FELDSHUUt Could w hav<« Ah« quostlon agaia, 

(Quostion rMd) 

That was with raspaot to 1963, Mr. Faldahuh? 

Yaa. 

Yea. 


Q And the partnerahipa whidt allegedly had theae profital 
were the aaae partnerahipa whieh allegedly had the profita 
in 1967 purauant to thia report, referring to Plaintiff'a 
Exhibit 107 

A No. 

Q Different partnerahipa7 

A Z think aoea of thee differed, you will find, Mr.' 
Feldahuh; 

0 But, at any rate^ with regard to eatabliahinq hia 
liabilit; in relation to hia proportionate intereat, you 
didn't do that in connection with the tradea referred to in 
Exhibit 107 

A That*a correct. 

0 You teatified that Mr. La riorte, upon the occasion 
of the preparation of Exhibit 10, told you that he neglected 
to file Fom 6*8, ia that right7 lan't that the word you 
used, *neglootod*7 

I couldn't aay at thia time the ««ord uaed, but 
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certainly ne Mid h« hadn't Includad it. 


Do you 


nr your tastiaony a few minutea ago? 


I do. Nr. Peldsbuh, but X don't 


the exact 


word, whether he eaid "neglected* or he said "hadn't." 

Q You don't rcioall testifying that Mr. La Morte 
said he neglected — 

A Ny present recollection is his word was "neglected. 
0 I aa sorry. 

A Ny present recollection is he said "neglected,” but 
you are talking about sewen years ago. 


Q And with regard to the situation in 1963, didn't ho 
use the saae word, that he neglested or failed? 

A lie used the seas approiich, yes. 

Q He ne/er said to you, in words or substance, that 
he intentionally concealed the fact of these transactions? 


0 It is the fact, sir, with regard to the transaction 
MR, PELdSUUUi I will withdraw that, your Honor. 

0 Sir, it is the fact, is it not, that the schedules 
annexed to Plaintiff's Exhibit 10 in evidence refer to 
transactions going back to April 30, 19S4, is that right? 

A That would refer to May, 1964. 

Q May, *647 

1 

A Yes. This says "after," so beginning in May, 1964, 
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this oovars txansactions from there through July, 1967. 

Q In May of 1964, Mr, lui Morte vaa president of the 
ooapany? 

A Yes. 

Q Mas your office still up at 320 Park Avenue, liew 
York, Nee York? 

A May of *647 

Q Yes, sir. 

A No, Z believe it was at — I believe 1 was at 40 
Mall Street at that tisie. 

0 I BB sorry, sir? 

A I believe I was at 40 Wall Street in May, *64. 

Q May of *64? 

A Yes. 

0 So you have no definite recollection one way or 
another? 

A I can work out the dates for you. 

0 It*s all right. It is a fact, is it not, now 
referring 

A I believe I first — just to an8%fer your cr'Jostion 
I believe I was first — just a adnute. 

Q Please look at it. 

MR. FLLDSlIOHt Let the record show the witness is 
now ooasulting Defendant's exhibit it for iaentification. 
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lA I 9 u«ss X don't have it on there. My recollection 
is X was there first in Nay# 1965. 

Q At any rate, in May of 1964 you were in touch with 
Mr. La Morte? 

A Yes, X was.still counsel for Shattuck. 

Q Were thoee frequent coneunications between you? 

A Yes. 

% 

Q . Would it be fair to say it was alnost on a daily 

basis? 

A No, it wasn't a daily basis, Mr. Feldshuh. 

Q Several tiaes a week, certainly? 

A X doubt that often. 

Q At any rate, you were in constant connunication? 

A Proa tiae to time, yes. 

0 Sir, Plaintiff's Exhibit 2 beau the date August 
2, 1963 and itaakes reference to transactions in these 
various partnerships, is that right? 

A Yes. 

Q Please look at it. Now, sir, annexed to this 
exhibit, now referring to Plaintiff's Exhibit 2 in evidence, 
you see pages with certain haxidwriting on itr don't you? 

A Yes. 

Q That's not your handwriting, is it? 

A Mo, that's not mine. 






Now referring to all of the three pages annexert to 
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tl» Poxa 4, non. of that i. your hMdyrltia,? 

A No. 

0 I* that oorraot? 

A That's right. 

0 That was not on tha Pom 4 when you filed it, isn't 

that right? 

MR. PAUUCKi I don't think there is any testiaony 
that Hr. Main filed this as such. 

0 At the tiM you prepared it. Excuse, ne, sir. 

A No, this wouldn't have been attached to it because 
the schedule you are pointing to refers to sales and the cov 
sheet doesn't refer to anything sold. So 1 wouldn't have 
filed it in that fom, no. it was Inpossible. 

HR. PHLOSUinit Kay it please the Court, may I at 
this time ask that these attached sheets which the witness 
has now indicated wexe not part of Form 4 upon the occasion 
when ho prepared or knows about the preparation of this 
particular exhibit, in fact, has now testified he wouldn't 
have done it in this fom at all, may they be deleted from 
the exhibit, your Honor? 

MR. PALWZCXt four iionor, as I previously told 
counsel, these copies were taken directly from the SEC files 
«lH eouo..l hM .tlpulated that this Joc«o„t »ay .h. 

In OTidonee. I thorafore tl.inic It Lwopor to Mk.. thia 
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notion at this tins. 

MR. PELDShUHi May I say, your Bonor, for the 
record that I didn't discover this fact until a fenr days 
before the trial and Z had been under the assuiiption alnost 
in the sasM n a nnar as the witness that no exhibit ifould be 
praffiani to as in the course of a pre-trial conference 
in that context when in fact these schedules didn't exist 
or were part of the exhibit. 

MR. PALMZCXt Theywere taken fron the SEC files, so 
they caise frost sost ei r h ere. The SEC didn't invent then. 

MR. PBLOSHUHt Your Honor, I don't know whether 
they %rere taken from the files or %diers they cane fron, but 
I know as far as this witness is concerned, he has now or. thii 
record stated he didn't pjrepare it. 

THE COURTS Z think the witness who was called 
upon to Identify these do c u me nts cannot identify sons portioni 
of t h en. 

MR. PALifZCKt Me didn't offer them throuqh this 
witness as such. Z offered them in evidence before l had the 
witness testify as to this on the basis of the stipulation 
contained in the pre-trial order. Zf you look at the pre¬ 
trial order iMsich is signed Iry both counsel, page — what 
exhibit are we talking about now? 

TUB WZTNESSt This doesn't look like it applies to 
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this, Mr* Fsldshuh* This is just ons shsst, and this looks 


^;»pliss to soswthing slso. This dossn't apply to 
this* This sxhibit is ths font. This Just doesn't apply to 
this. This is attached to the vrong one* Where is 17 

MR. PAUfxcxt here is 1. 

THE WZTlIBSSt This isn't the way Z prepared thea. 

MR, FKLDSMUHt At any rate, nay it please the 
Court, even if counsel did is a ke a aistake, Z assure you, sir, 
it was not wilful. 

THE WZTMBSSt That is only a portion of it. 

MR. FELPSHOBi zt is at best a aatter of inadvertsM 
predicated upon the fact that when counsel is teitdsred an 

j 

exhibit in a pre-trial oonferenoe as bearing a certain 
foundation, Z would accept that. As far as z could see until 
a wary aimte axaalnation takes place, it now beooaes 


apparent '•Jiat these papers ware newer attached to the Fora 4 
as filed by Mr* Zui Norte and as prepared by this witness, 
and in the interest of justice and in those cirousuitances 
aay Z ask that they be deleted? 

THE NZTNBSSi At a quick glance, it Icoks like this 


is an SBC addenda to Exhibit No* 1* zt isn't a question of 
it not being on file with the SBC but it is a question of 
not hewing been filed by Mr. La Norte. Zt looks on a quick 


glance that this is an SBC 


of what Nr. La Morte put 
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on Exhibit I, a prior axhibit. 

THE count Zt seams to ms ’ 

THE WITNESSf Checking the dates it can be easily 
cacertained. This looks like an SEC summary of Exhibit 1. 
When you pull the file you get everything they have in the 
file. 

MR. TELDSUUHt In the circumstances as now appears 
on the record, may it please the Court, may I request that thi 
portion with the attached three pages of Exhibit 2 in evidenci 
be deleted and removed from this record? 

THE COUSTi All right. 

MR. PALWICKi Your Honor, this is the way *ie got 
the document from the SEC.when we ordered copies, and I 
subadt Mr. Hain's explanation on the record and the document 
can be taken for whatever it is urorth but it should remain 
in evidence. 


MR. PELDSHUUi Your Honor, this witness says — 


excuse me. 


THE COURTI I will give the matter seme thought. 

It would i^ppear to me that if you got the documents from the 
SEC files, the easy way to do that in terms of it is to have 
some certifioation from them that it is part of theii files. 
Then I would have no problem with it. 

The second question is do you need those attaohmen 
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for th« purpoM of this caso? 

I 

MR. PALWICXt I was just going to say that the 

''•y ^ handle it is let it go over until tomorrow 
and give us a chance to examine these documents. 

THE COURTi We can save some trouble if it is not 
P**^t^oent to your case. I thought what you were trying to 
find out when you examined the witness was what information 
had been given to him by Mr. La Morte and what he had filed. 

MR. PALWXCXj That plus Mr. La Morte*s bad faith 
that after having had to pay in *63 ho went on with his course 
of conduct. 

THE COURTt That doesn't have anything to do with 
what Mr, La Morte did or information he gave to the witness. 

It is what the SEC found. 

MR. PALWICXt That is true. 

MR. PELOSHUUt I take it for the record your Honor 
is reserving your ruling on that point? 

THE COURTt Yes. The plaintiff will be given tne 
opportunity to look over the documents and possibly tomorrow 
morning they may be willing to consent to the deletion. At 
least I will be prepared to rule on it. 

Q Sir, you had a talk with Mr. La Morte on or about 
October 8, 1963 with regard to transactions in connection 
with tne partnerships? 
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ft 

A 

Yes. 

3 

Q 

NOW referring — as the sane appears on Exhibit 

4 

4 in «vid«no«? 

5 

A 

Yes. 

6 

0 

And you did note that there were transactions with 

7 

regard to 

the partnerships, is that right? 

8 

A 

Purchases, no sales. 

9 

0 

Transactions? 

10 

A 

That's right. 

11 

Q 

Either purchases or sales? 

12 

A 

Yes. 

13 

Q 

Bow did you get that information? 1 

14 

A 

Prom Mr. La Morte. 

15 

Q 

Did he ever tell you in words or substance he 

1 

16 

wasn't going to give you that infomation? 

17 

A 

NO. 

18 

0 

Did you ask Mr. La Morte in words or substance 

19 

whether 

there mere any transactions during the month of 

1 

20 

Septaabar? 

21 

A 

No, it was volunteered by Mr. La Morte. 

22 

Q 

He also volunteered the Information contained on 

23 

Plaintiff’s Exhibit 27 

24 

A 

That's correct. 

25 

Q 

And that was on August 2, 1963? 
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A YeSf on or about. 

0 And h« alao voluntaorad tha Information, did ha 

not, on Plaintiff’s Exhibit 3 in avidanea? 

A Yes. 

Q On or about Septembar, 19637 

A Yaa. 

0 And ha volontaerad the information, did he not, 
on Novaabar 7, 1963, with regard to tha transactions in the 
piurtnarships? 

A Yes, • 

Q And the partnerships there ware Joint Stock Traders 
and Willard J. La Norte Agent? 

A Yes, 


Q And ha volimteered information with respac t to the 
partnerships on or about February 12, 1964, is that right, 
sir? 


A Yes, Of course, I would have brought to his 
attention tha stock dividend, and wa would have had a dis¬ 
cussion and that would have bean one of tha things that 
would have flagged that every officer and director had to 
review — had to file one because of tha stock dividend. 
Therefore, I nay have initiated this, and probably did, 
rather than Mr. La Norte. Tha rest ware all Initiated by 
Mr. La Horte. 
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! 1 

2 

0 And, as far as you know, they were voluntarily 


3 

initiated, you didn't press him for it? 

' 1 

4 

A I didn't have to press Mr. La Morte for Information 

r 

6 

on the Font 4*s. 


6 

0 Sir, during the course of your direct testimony 


7 

you made reference particularly to Exhibits 7, 8 and 9. 


8 

Do you recall your testimony, sir? 


9 

A Yes. 


% 

10 

0 With regard to Exhibit 7, that is dated June 10, 


11 

1964, is it not? 


12 

A Yes. 

j 

13 

0 The information contained on this exhibit was 

1 

1 

14 

given to you on or about June 10, 1964? 


15 

A Yes. 


16 

Q Was this information given to you voluntarily? 


17 

A Yes. 

< 

18 

Q There is a reference to Joint STock Traders, is 

1 

19 

there not? 


20 

A Yes. 


21 

Q Also to Willard J. La Morte Partnership? 


22 

A Yes. 


23 

Q Willard J. La Morte Agent? 


24 

A Yes. 


25 

0 And you put down here that these 82,511 shares %#ere 

i 

1 
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b«n.ftci.lly owned? By -beneficiaily* you mem, Indirectly 
M Mil? 

A Y«s. 

Q During th« year 1964, Mr. La Morte was still 
P^Acident of the conpany? 

A Yes. 

( 

Q Did he ever consult you with regard to personal 
Batters concerning his children? 

A I can*t recall any, Mr. Peldshuh. 

Q Possibly he night have? 

A I don't think so. i ean't recall ever doing euiy- 
thing that didn't i.ave directly or Indirectly sone effect 
on Shattuck Oenn. 

0 Do you recall him talking with you about whether 
his children should have interests in any partnerships whic?. 
deal or trade in stocks? 

A No, I can't recall. Hr. Peldshuh. 

Q With regard to these partnerships, didn't you 
know that these partnerships did not engage solely, in 

effect, in the purchases and sales of Shattuck Denn stock? 
Didn't you know that? 

A I knew that they had other holdings. 

Q With respect to your knowledge that they had other 
Holdings, you understood that it was part of the business of 
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th«8a variou8 vanturas to affact aalas and purcbaaaa? 

A I had no idaa what tha boainaaa waa, Mr. Faldahuh. 
Q Othar than you did know they had other holdings? 

A Yaa. 

0 Mr. La Morta told you that, didn't he? 

A I can't recall «#ho told aia. I know I knew. 

* 

Q Sir# with regard to Plaintiff's Exhibit 8 in 
evidanoa# this bears tha data March 9# 1966? 

A Ya8. 


0 And this is a ?om 4 which you prepared# did you 

not? 

A Yes. 

Q And you prepared this without Mr. La Morta 
volunteering anything? 

A Mo. I would never have prepared something without 
consulting with him. 


0 But you initiated tha report this time# didn't 


you? 

A X initiated all those which indicate a stock 
dividend or a SMrger. Beoause I knew everybody's holdings 
had to do so I discussed with each director the necessity 
of getting it done# right. 

Q Exaetly. 

A Right. 
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Q So it la the fact that jpu didn' t need any stateiaent 
froa Mr. La Norte in order to arrange for the filing of the 
Form 4 now being Plaintiff's Exhibit 8 in evidence? 

A Z asked hia If there were any other transactions. 
Nr. Peldshuh. 

Q You asked hla, air? 

A If there were any other transactions lu Shattuck 
stock. 

Q That Is idiat you asked hin? 

A Yes. 1 said, "You have to file It because of 
this. Are there any other transactions that have to be 
reported?* 

0 As a natter of fact, on this Plaintiff's Exhibit 
a In svldMioe, there la a refeirence to these partnerships, 
la there not? 

A Yes. 

Q And the reference Is to J<>int Stock Traders, 

Willard J. La Norte Partnership and to Willard J. Morte 
Agent? 

A Yes. 

Q And did you speolfically on that occasion when you 

prepared Plaintiff's Exhibit 8 say to hin, "Mr. La Morte, 
did you have any transactions In Joint Shook Traders"? 

A ’ I don't see how that would be a relevant question. 
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You Man, "Did you hava any transactlona with Joint Stock 
Tradars?* I can*t anawar that. I wouldn't hava asked that. 
Did Joint Stook Tradars hava any transactions in Shattuck, 

yas. 

0 Did you ask hia that? 

A Yas. 

0 You did? 

A If there ware any transaction in stock, lie had 
bean reporting purchases and sales by the partnerships all 
along. 

I 

0 And you knew that? 1 

A 1 Icnaw that. 

Q And you also knew that whan this legend was put 

down? 

A Yas. 

Q And he was asked if there %rera any other trans¬ 
actions to report and he said, "No”? 

A Ha said, *No,* right. 

0 How Btuoh tiM did you spend on asking hin that 
question? 

A This is 1966. We are now in 1973. How could I 
tell you how many minutes I spent on that that many years 
ago? But it was certainly asked at the tine. 

Q It was certainly asked? 
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A I mskm it in.variabl« to ask, whsnever there is 
soMthing like this, "Are there any other transactions to be 
reported?* 

Q Isn't it a fact on this occasion your office was up 
at A20 Park Awenoe? 

A Yes. 

Q And isn't it a fact that Mr. La Morte's office was 

f 

right next door to you? j 

A It was two offices away, yes. > 

I 

0 Oh, ooBM, now, it was in the sane suite? 

A The sane suite, yes. 

0 And it wasn't a gigantic suite, was It, sir? 

A Uo, 

Q Did you say to Nr. La Morte, "Let me ! ctve the records 
of these various partnerships so I can figxire out the per- 
centage of your proportionate interest"? 


A Let ne say right now when I asked for the record, 
wh«i I knew there had been soae unreported transactions, I 
was refused the records and was told I had to deal with his 
aooountants and that I %iould not see the original records. 

I did not see any original records ever. 1 was never 
permitted to see any original records ever, and on one 
occasion I asked to see the original records and was told 
I couldn't. 

mutncnm omtnict count menontens u.s. count Mouse 
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Q Mr. Ihin — i 

A I had no right to aoa hla original records. 

Q Mr. Hain, you %rere told to see his — 

MR. PBUlSUtJHs I am sorry« sir. 

TBS COURT! Make that the last question and answer 
before the recess. 

Q Mr. Uain, you testified that Mr. La Morte told you 
to ask the accountants? 

A Yes 9 in 1967, Mr. Peldshuh. That is the only 

tine. 

Q I am talking about Plaintiff's Exhibit 8. 

A Ha didn't tell me to ask his accountants as to 
Plaintiff's Exhibit 8. Only in 1967> Mr* Peldshuh. 

Q Mr. Hain, in March of 1966, when you initiated 
this Porm 4, you knew that Weiss, Berman & Sessler were the 
acoountants for the corporation, didn't you? 

A Yes. 

0 You also knew upon that occasion they wore Mr. 

La Morte's personal accountants? 

A Correct. They are not to tell mo their personal 
business with Mr. La Morte. They never have. 

Q You just testified that he told you to ask his 
accountants and they %#ere the same accountants. 

A Only once in 1967. 
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THE COURTX Lat'a take a recess. I an scheduled 
to have a natter tiuit awy take about ten sdnutes at 3x30. 

So it will be about a fifteen'Siinute reoess. 

PALIfICKx Nhat tine will we break this evening? 
THE COURTt SxOO or 5x30. 

(Reoessf 

BY MR. PELDSHUHt 

Q Mr. Bain, you testified that you talked with Mr. 

La Morte sonetime in 1967 and suggested to hin that he ought 
to get outside counsel of some kind with regard to his posture 
in the SEC investigation, is that right, sir? 

A Yes, that's right. 

Q And thereupon you learned about Mr. Silver and Mr. 
Hanrahan oosiing into the situation? 

A Yes. 

0 Isn't it a fact, sir, that Mr. Silver and Mr. 
Uaiurahan were retained to represent all the directors of i 

Shattuck Oenn and not Mr. La Mor^ personally? 

A Mr. La Norte and the other directors in the first 

instance, that's correct. 

Q In the first instance? 

A Yes. 

Q So it wasn't that Mr, La Morte selected Mr. Silver 
himself, was it? 
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A I Mr. La Morta did tha seletion of tha flm 

aftar oonsulting parhapa with tha othar diractors. 

Q After oonsulting with tha othar directors? 

A I prasusia. I have no idea. 

Q Weren't you spoken with at this time? 

A X knew that they %#ere being selected. 

i 

0 Didn't the othar directors talk to you and ask you 
about tha Silver firm and Mr. Hanrahan's fira? 

A No. 

Q They didn't talk to you at all? 

A I remember discussing it with Nr. La Morta. I don* 
raoMBber any other diractors. 

Q Was there a director by tha name of Jerry brown? 

A Yes. 

Q Didn't tha Hanrahan firm represent Mr. Brown? 

A I don't recall at tha time whichof tha other 
directors suggested the firm to Nr. La Morte. 1 know one of 
the directors did. 

0 When you testified on yoiur direct axasdnation, 
you didn't mean to give the Court the impression that the 
Uanrahan firm represented only Mr. La Norte? 

A No, they did not at that time. 

Q The fact is that they represented all the diractors 

A All the directors, that's right. 
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0 And It !• pcntbi. that Mr. Jwry Brom npok. to 
you about tbo Hanmhan flra? 

A Mint do yon Mnn by npoka to an? Kontionnd it? 

Q As possibln coonssl raprananting nil tha diraeton. 

A I don't mesll It now at tha nonant, Mr. Paldshuh. 

Q Do you r«»ll Mr. Pnlwiek', nan. baing aaotiooad. 
tha praaant oonnaal in thin litigation, baing aanttooad ulth 

ragard to tha poaalblUty of haring hi. raprasant all tha I 
dlrootors? | 

A I hm a raoollaotion that that was consldersd and ' 
dlscardad as baing inadvlsabla. 

Q And It was oonsidarad and dlscardad by all the I 
<Wjractors, is that right? | 

I 

Mo, It wasn't rafarrad to all tha directors. It 
waa oonaldarad aa baing inadvlsabla iMcauau Mr. Palwlck, 
although not a wMwr of ay partnarahlp, waa aaaoeiatad 

with us. I 

i 

Q So It wasn't as if Mr, La Morta was out searching 
for outside oounsalp is that right? 

A Mr. La Morts was out searching for outside counsel.! 
It was just a question — ' 

Q On your suggestion? | 

A It was just a suggestion of what counsel he would 
pick. That was up to Mr. La Norte. 
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Q Pick for all tha director87 

A That's right. I am sura ha oonsultad than, too. 

0 I am sura ba did. 

With ragard to Plaintiff's Exhibit 9, which is a 
Form 4 datad May 2S, 1966» you praparad that, didn't you, 
sir? 

A Yes. 

Q This form has a very axtandad lagand on it, does 
it not? 

A Yas. 

Q And tha languaga of this Form 4 and that particular 
lagand, that wasysur language, wasn't it? 

A It probably was. 

Q Can't you rocogniza it as your language? . 

A This is 1966. It looks like it might be. 

Q That's lawyer's languaga, isn't it? 

I 

A Mr. Faldshuh, I am just saying it looks like l 
probad^ly wrote it. 

0 Sir, this Plaintiff's Exhibit 9 is dated May 25, 
1966, and Plaintiff's Exhibit 8 ischtad March 9, 1966. Do 
you sea that, sir, just t%fO months before? 

A Yes. 

Q With regard to Plaintiff's Exhibit 9, is there any 
indication of any trades taking place or transactions? 
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A Mr. Paldshtth, l aa j.wt seeing this now for the fir it 
tlae in a long tiae. 

Q Suppose you try to answer the qxiestion. I think 
we can make it easy for you, 

A No, there are no — 

Q No transaotions there, isn't that right? 

A That is right. This is why l an wondering why this 
was filed. So this isn't — 

Q With this big legend of yours on it, now referring 
to Plaintiff's Exhibit 9? 

I 

A That is why I am questioning whether this was ny 


legend. 


Well, this is certainly 1966, sir. 


A I know, and I aided hin in filing most of these 
during that period, but it is possible one of these was filed 
without ar/ aid, 

® possible but not probable? 

A *Poasible* is what I said. 

0 But you testified on direct examination that you 
prepared Plaintiff's Exhibit 9 and now that you arc looking 
St it, ara you changing your testimony? 

A I can't — 

0 Are you changing your testimony, yes or no? 

A Mr. Peldshuh, I can't recall at the moment. All 
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I can »ay ia I am looking at something written ten years 
ago* This appears to be one I did and I knew I consulted 
with Mr. La Morte on the ones he filed* I can*c get more 
exact than that. 

0 Just a minute, please. 

THE COURT: Excuse me. 

(Pause) 

THE COURT: All right, Mr. Paldshuh. I am sorry. 

NR. PELD8HUH: It's all right, sir. 

Q Wow, the fact that Plaintiff's Exhibit 9 dated 
May, 1966 shows no transactions reported, have you noted 
that, sir? 

A Yes. 

Q You got the information from Mr. La Morte, did 
you not? 

A Tl.at's correct. 

Q The May, 1966 Form 4 changed the direct and 
Indirect holdings as the same was reported in March of 
1966? 

A I see that. 

0 You see that, sir? 

A Yes. 

Q And you spoke to Mr. La Morte and ho gave you this 
information voluntarily? 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
EOLEV SQUARE. NEW TORN. N.V. CO T-SSSO 















gwy 


liain-cross 


83 


A Yes, but — 

Q Did h« glv* it to you voluntarily? 

A Mr. Faldahnh, I might point out those aren't 
contiguous months. There may have been a report in between 
these two. 

0 There may have been a report? You wouldn't know if 
there was a report? 


At the 


nt I wouldn't know. 


Q So it is possible he may have filed a lot of 
reports that you don't know about? 

A Mr. Peldshuh, if these were contiguous months 
I would wonder why there was a difference. They are not. 
There are months missing in between. 

Q But there are no transactions, are there, sir? 

A There may have been a report of a transaction in 
between those two sionths. 

Q And this may have covered it, right? 

A This stay explain what you are asking me about. 

Q And again I repeat, sir, and keep in mind the date 
of May, 1966, and that date, keeping that date in mind and 
keeping in mind your Plaintiff's Exhibit 10, which goes back 
to 1964 — 

A That — 

Q Excuse me, sir. May I ask the question? 
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A Yes. 

Q It is the fact that without regard to the schedule 
annexed to Exhibit 10, that in the intervening tine of May — , 

I will withdraw that — of April, *64 to August, *67, reports 
were being filed, lsn*t that so? | 

i 

A You say nay have been filed? 

I 

Q I say — 

i 

A Yes. I 

0 —• were in fact being filed. 

A That's correct. 

Q And as far as you know, there may have been many | 

other reports filed, as you just testified a moment ago? 

A Correct. The only way I would find it is by asking 


the SEC. 

Q Or Mr. La Morte? 

A Or Mr. La Morte. 

Q Did you ever ask him? 

A Yes. Whenever we filed one we asked what the last 

report was, of course. 

Q Why? 

A So that you %rould be able to reconcile the two 
reports. 

0 So that on all of these occaeons when you asked, 
Mr. La Morte didn't on those occasions say, "I concealed 
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acMMthlng frca you," did h«? 

A No. 

0 Ho apoko in a normal tone? 

A Yoa. 

Q Any quoatien you aakod ycu got an anawor? 

A I had no roaaon to auapeot that he waan't giving 
mo the full information when aakod for it. 

Q And ian*t it a fact that he also said to you if 
you wore ooncomed or possibly there was a discrepancy in 
your mind — 

A Wo vorkod out what the discrepancy was caused by. 

0 Right. You also know Weiss, Berger and Sessler had 
a reoord of these transactions for their income tax purposes? 

\ A But that would only be once a year, Mr. Feldshuh. 

The interim periods they wouldn't have them at all. 

Q But it is a fact they did have certain records 
to these transactions? 

A At the time, no. Mr. Feldshuh — 

Q Did you ever ask Weiss, Herman & Sessler, "Gentleroe^i, 

please let me see the records that you have"? 

A Yes. 

Q Were you ever turned down by them? 

A Yes. 

Q You were turned down by them? 
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A Ytts. 

Q By whO«7 

I 

A Myron Bonaan. 

Q What did he say to you? 

A He Bald, "Those are confidential between me and 

Mr* La Morte.'* 

0 When was this? 

A In 1967 when I suspected some of these reports 
were incorrect. 

Q Didn't you testify just a moment ago on your direct ; 
examination that in 1967 all the records were produced and 
shown to you? 

A I didn't. I said the accountants had given me a 
cozDpilation of the records. In any event, whatever I said, 

Mr. Feldahuh, that was the fact. 

Q It is the fact that you did see the records in 

August of '67? I 

i 

A No, I did not see the records in '67, I said the 

I 

accountants supplied me with a compilation of records and 1 
asked to see the records and I was turned down. 

Q Mr, Myron Berman, he is a member of this accoxinting 

firm? 

A Yes. 

Q He was also an accountant for the corporation, is 



* 

I 
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that right? 

A Yea. 

0 Uov frequently did you see Mr. Myron Berman at 
320 Park Avenue? 

A Not often. 

Q Wasn't he there every month? 

A Oh, I saw him there from tine to time, I don't 
remember how often I saw him but I did see him just occasion¬ 
ally* I saw him froai time to time, yes. 

Q In the performance of his work as an accountant 
for the company? 

^ amAitedf but I don't know whether ho was there 

every month. 

C On the occasions that you saw him there you also 
knew he was the accountant for Mr. La Morte? 

A I said that, Mr. Feldshuh. 

Q With regard to the preparation of Exhibit 10 — 

A Yes. j 

Q — didn't you draw up one schedule before the 
final schedule was prepared and sent in? 

A I don't understand you. I had a great deal to do 
with drawing up that schedule, if that is your question. 

Q Yes. 

A The schedule was drawn up, as I told you, on the 


SOUTHCNN OItTRICT COURT RCRORTCRS. U.S. COURTHOUSE 
rOLty SQUARE, ME* YORK. M.V, CO 7.4SS0 










gwy 


Hain-crose 


08 


basis of a sheet sutaaitted by the accountants which purported 
to sosouurize all the brokerage transactions. 

Q Did you have any reason to believe that that sheet 
was inaociirate? 

A I did notf but Z did ask for the supporting papers , 
the brokerage transactions ^ and 1 was refused« as 

I 

I told you. 

Q And that was not refused by Mr. La Morte, was it? 

A Yes, it was refused by Hr. La Morte and the 
accountants. The accountants %#ere quite correct. They said 
it was confidential between Mr. La Horte and them and I 
wasn't entitled to see them. 

Q Then you %#ent to Mr. La Morte? ! 

A That's right. 

Q And then he said, "No, you are not entitled to 
see it”? 

A He said that it wasn't actually my business amd they; 

I 

showed other traunsaotions, it wasn't my business to see ’ 

these other transactions, and I think he probably was 
correct. 

Q When you say "other transactions," you moan concern” 
ing other stocks? 

A That's correct. If I had seen the brokerage sheets 
I would have seen all the transactions. I think that was 
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j 

1 

1 

1 

2 

th« basis — it saemsd to as that was probably ths basis 


ri 

of ths rsfusal. 


4 

0 So you srs not trying to suggsst to his Honor that 


5 

ths bssis of ths rsfusal was an sffort on thsir part, Mr, 


6 

Myron Bsnsan on ths one hand, a csrtifiaci public accountant. 


7 

A 

and Mr. La Morts on ths other hand, to prevent you from 


8 

seeing ths records of Shattuclc Dsnn per se? 


9 

A That's right. I adsdt that. 


10 

Q Pine. I am glad that you did. 


11 

1 

A This is why 1 didn't see any of these original 


12 

transactions because actually it contains other information 

1 

13 

which they wouldn't want me to see. 


14 

Q Other securities and so on? 


15 

A That's right. 


16 

Q And you thought that they were justified in that 


17 

regard? 


18 

A I didn't think the objection was unreasonable. > 


19 

! 1 

Q All right. Coming back again, Mr. llain, you did ■ 

20 

t 

prepare a schedule. Did you subedt that schedule to Weiss, 


21 

Berman 6 Bessler? 


22 

A Yes. 


23 

Q And didn't you ask them to prepare a schedule? 


24 

A They prepared the first matching schedule and I 


25 

revised it. I found some more matches. 
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Q And then you sent it back to them? 

A Yea, So %re agreed finally on what was worked out 

betiwaen us. 

Q So there waa a aeries of conoaunications? 

A Yes. 

g It wasn*t aa if there waa Juat one schedule, 
another schcKiula — 

A Ho, there were many, many trades, and it was a 
very complicated schedule and it was exceedingly difficult 
to make the matches. This wasn't a question of Weiss, 

Berman ft Sesaler being'*dishonest in doing it. It is just 
you could spend hours trying to make a match, There were 

various ways of making a match. 

Q And this was complicated, was it not, by the fact 
Section lt»(b) provides and covers the area of transactions, 
be they purchase and sale or sale and purchase, within less 
than six months? j 

A Yes. 

Q And you always had to figure out how many days you 
are going to get off the six-month period, is that right? 

A No, it was really a question of matching, because 
what you are trying to do is got the maximum gain, and there 
various choices you have in matching and it will make a 
difference in the resultas to what you match with each other. 
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Q 

It is an axcaedingly difficult thing to do. 

i# 

A 

0 And you had to b« awara and you ware. Nr. Uain, 

n 

5 

of the Saolowa case as to the Mthod of proper natohing and 

6 

so on? 

V 

7 

A Yes. 

8 

MR, PALWICXt Objection, your Honor. There is no 

9 

issue raised by the pleadings with regard to properly match¬ 

ing trades. 

10 

TH£ COURTS I am beginning to think that some of 

11 

tliis is irrelevant, but I think that the defendant is to be 

12 

alloired some leeway in cross examination. 

13 

1 

MR. PALWICK: He is trying to pull out some material 

14 

he tried to put in the amended answer and it was refused by 

15 


Judge Wyatt. That's ray point. 

16 

THE COURTS He hasn't amended his answer, but the 

17 

question is within the realm of relevance and 1 think he is 

18 

1 

entitled to attempt to prove -- to make a defense. i 

19 

My problem, of course, with some of this is I think 

20 

that it is irrelevant to the defense, but I am going to at 

21 

least listen to some of it for a while. 

22 

MR. FELDSllUHt Thank you, sir. 

23 


Q Sir, you testified that you had placed a value of 

24 

$8.7i> with respect to the Fireproof shares, is that right. 

25 

sir? 

i SOUTHERN DISTRICT COURT RERORTCRS U.S. COURTHOUSE 
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\ Y«8. 

Q Old you consult with anybody prior to tha time 
you fixad auoh a fi9ur«7 

A Hr. La Morta. 

Q Just Mr. La Horto? Anyona else? 

A Nr. La Morta was tha ona I oonsultad with at the 

tins X did it. 

Q You understood that the work you ware doing was 

I 

valuing tha Piraproof shares, is that right? j 

A Yas, that's eorrec±. 

Q Do you have any more i -tas you want to look at? 

A No, I thought this was the yellow piece of paper | 
I had up here. It isn't. 

0 I have the yellow piece of paper. 

A Put it up here. If I have to have a date — you 

are %falooma to thSp^Q^^^of paper. I will let you know if I 
have to refer to it. 

I 

Q Thank you vary much. 

I 

Now that you have brought up tha subject of tha 
yellow piece of paper, you testified — now referring to 
Defendant's Exhibit H for identification — you testified 
that you prpaarad this paper today just before the court 
session? 

A Yes, I was doing it down there at that table. 
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I 


Th... thr.e Unos «.r. 0,e offlca )u.t to r.fro.h my 

mmmory u to when »«lou, peopl, v«e .lectod. Th. ro.t w.. 
done at the table from the exhibits. 

0 But this is all your handwriting? 

A That’s all ny liandwritlng. There is your co- ! 

counsel, 

0 Thank you. Didn't you know when the SEC - l 
will withdraw that. 

I 

Will you tell me what you wrote here, now referring! 
to the first line? i 

I 

A That is because I knew you would ask me when I was ' 
secretary of the corporation. It was from May, *66.to 
March, *67. I 

f 

I 

0 You wfTre secretary of Shattuck Denn? ! 

A Yes. I 

Q You are no longer any officer of Shattuck Denn, 

1 

ara you? i 

t 

A That was the only tiaae 1 was an officer of ^ 

Shattuck Oenn. 1 

} 

0 Are you still ounsel to them? j 

A Yes. j 

I 

Q would you Bind indicting to b. .h.t tn. third lin. 
is, please? 

A The third lino was the SEC investigation of 
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Shattuok Oenn, which begMux, aa I noted here, April-May, 1967, 
and there waa a atop order, aa I recall. Nay 15th or 17th on 
the trading of the atook. That ia becauae theae are relevant 
datea I thought I might be aaked. 

0 Prior to your writing thia notation, you had 
no independent recollection of thoae dates, did you, air? 

^ ^ lot of theae dates 1 had checked with the minute 

book up there. That ia why I knew. 

Q Did Mr. Palwick say to you — 

^ Palwick didn't diacuaa any of these with me. 

0 He didn't suggest any of that with you? 

A X talked with Mr. Palwick — 

MR. PALHICKt Objection. It is privileged.Anything 
X said to my partner in the course of preparing for 
is privileged. 

MR. PiSLDSHUHt I will withdraw the question, your 

honor. 

Q Tou knew you ware going to — I will withdraw that. 

You planned to be ready to answer questions about 
the SEC inveatigation, ia that right? 

A Mr. Peldahuh, I first knew I was to be a witness 
at approximately lOtOO o'clock today. I was trying to 

sa beat I could at that time. ■ I know 1 waa scheduled 
as a possible witness, but thia is the first time I had been 



I 
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told 1 W„. It „.,„.t i„t.„d.d 1 would be. It wa, juat 
in oaae aomebody couldn-t .how up. which la In fact what 
h.pp«i.d. Hr. reldahuh. H. were suddenly called and ny 
Hitne.se. were out of town ao I «. filling i„. 

Q I .how you a pre-trial menoranduin which Mr. 
falwich now ha. id.ntifl«l .. being hi. paper, and i 
addres. you, .Ir, to paragraph 9 of thi. paper filed in 

thi. court and I call your attention to the naoe Donald c. 
ilain. 

* 

A Mr. Peld.huh, Mr. Palwlch advlaid ne, my partner 
Hho 1. in charge of ttl. litigation, advi.ed ae I probably 
wouldn't be called even though I wa. there a. a poaslble 
witnaas. i told you thate 

the COURT: I consider that lino of inquiry a 
complete waste of time. 

MR. PELDSHUUi Very well, sir. 

Q In connection with the value of $8.75 by you, had 
you read the proxy atatement — 

A Yes. 

Q ~ that Shattuck Denn had sent out prior to 

establishing that value? 

A Yes. 

MR. PELOSHUUi Your Honor, the proxy atatement 1. 

not in evidence at this tine, although it i. marked a. one 
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of the plaintiffexhibits and was designated in the pre- 
trial order as Plaintiff's Exhibit 1. 

MR. PALMlCKt We would be happy to offer it 
now as Plaintiff's Exhibit 13, I believe. 

NR. PELDSBUHt Nay I interrupt for that purpose, 
your Honor? 

THE COURTt I assume you have no objection. 

MR. PELOSHUUt No, I don't, yoxir Honor. 

(Plaintiff's Exhibit 13 was received in 

eviderioe.) 

Q Now, sir, showing you Plaintiff's Exhibit 13 in 
evidence, you recognise this to bo the proxy atateawnt that 
was sent out by Shattuclc Oenn Mining Corporation on or 
about HoveBa>or 5, *65? 

A That isn't a proxy statement. That is its beginning 
at this page. 

Q 1 beg your p4u:don. I am sorry. I showed you 
xnorely the face page which was the letter of transmittal. 

The rest of this doeusMnt other than the face page Is the 
proxy stateswnt, is that right? 

A Other than the first two pages, yes. 

Q The first two pages. Did you prepare this, sir? 

A No, but I knew about it and I was 

Q Did you aid in its preparation? 
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A Yea, I aided in its preparation. 

0 Were you then essociated with the law firm 
representing Shattuek Denn? 

A No. 

0 YOU „ra .till hou.. oou„..i 

A 1 was never house counsel. 

MA. PALWICK. I am trying to hear the witness. 

I am having a difficult time. 

the courtI Maybe you had better come up. 

Q Would you apeak up, Mr. Uain? 

A I h.d „ offic i„ Sh.ttuck D.nn. I wasn't hous. 
eouns.l. All th. tl«. I was at Shattuek Derm's offics I had 
more i-mortant cU..ts to me thrm shattuek Denn. So I don't 
consider I was hous. counsel for Shattuek Denn. 

0 Mr. sain, I apologia, tor trying to Indieate in 

«y «y, and I hop. you didn't t«>k. it as sueh, any area of 
disrespect. 

That wasn t a question of disrespect, but house 
oouns.! Impll.. j ... eon.ld.rin, my whole legal pr.etiee 
was Shattuek Denn. it was not so. 

U Very well. But at any rate, sir, upon the occasion 
the valuing by you of $8..75, did you at that time look 
at Plaintiff's Exliibit 13 ? 

A I kn.w of Bxhlblt 13, the eontents of it, yes. 
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Q And did you know particularly of the fifth para¬ 
graph on that letter of tremsmittal? 

A Yea. 

Q What factors did Shattuck Denn consider in fixing - 
the value as stated in Plaintiff's Exhibit 13? 

A As in any case of a merger» there were various 
factors considered. I don't think you can pick any one 
factor as being the only factor. All factors were con¬ 
sidered. 

Q What factors were considered? 

A The proxy statement gives the best examination, 

proba}>ly. | 

Q What did the chairman of the board of Shattuck 1 
Denn state were the factors that he and the other directors | 

considered? | 

A He said consideration was given to various factors I 
such as product strength» earning power, book value — | 

Q Slowly, please. Go ahead. So his Honor can 
hear you. 

A Market price of Shattuck Denn's stock, limited 
marketability of Plreproof's stock, management and future 
growth potential. 

0 Was there anything about book value? 

A Hook value is considered in here. Hook values. 
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Th« book v«l\ios of both companlos was, of course, considered. 
Thiit is a factor. 

i 

Q What does he say about book value? 

A The most inportant single ratio was book value of 
Fireproof at December 31, *64, as compared with market value 
of Shattuck Denn*s stock as of December 3, *64. 

Q Right. Now, when you fixed or when you valued -- I 
will put it that way — 

^ Wr. Feldshuh, l didn’t value it. As you know, it i 
was the directors of both companies. 

Q You didn’t value it, sir? 

A Excuse me. I thought you meant the ratio. 

0 No. I am talking about $8.75. 

A Go ahead. 

Q When you so valued, did you look at the financial 
statement of Fireproof? 

I 

^ I '^es aware of the financial statement of Fireproof|.» 
I had seen it. 

Q Did you look at it upon the occasion when you wore 
valuing the Fireproof stock in relation to the Khattuck i)onn 
stock at $8.75? 

A At that exact moment? I knew what the value was. 

I did not look at it again at that moment. I can recall at 
that time about what it was. 


SOUTMCRN DISTRICT COURT RCRORTCRS. U.S. COURTHOUSE 
rOLCV SQUARE. NEtl YORK. N.V. CO 7-48S0 







5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


15 

1C 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i 

Hain-crosa lOO 

Ci What was it? 

A I don't raoall at the mooent. You’ re talking now 
about q 4 ite a few years ago, 

Q I see. 

0 You are now talking about seven years ago, Mr. 
Foldshuh. What I could remember one week, one month or 
on« year after merger is different from what I can remember 
seven years after. 

i 

0 So you have no present recollection of what the 
book value of the Fireproof stock was in 1966? 

I 

j 

A I have no present independent recollection, correct^ 

I 

0 Having read Plaintiff's Exhibit 13, what was the 
book value on December 31, 1964? 

A This says it was $141.85. 

Q Was there any reason to disbelieve that, air? 

A No. 

Q And did it state also what the ratio of value of 

I 

the Fireproof share was as to the Shattuck Denn shares? ! 

A YeSf they said 13.21 to 1. 

0 And what did they say in that circumstance what the 
value of the Shattuck Denn share would be? 

I 

A They didn't give the book value of Shattuck benn 
in this letter. 

0 Did they give the market value? 
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A They did give the market value, which was at that 
ti;ne, *04, ;?lu.7b. 

Q f)n December 3, 1964? 

A That's correct. That would make it over two years 
before that. 

From December 3, 1964 to December 31, 1966? 

A I beg your pardon. I was going 4 to 6. 

fir«. PA.,WICX: I point out to the Court that the 
pre-trial order contains a stipulation that all these facta 
are true, that the book values are true, that the market 

values and so forth are true, so it is completely irrelevant 
to this case. 

illi- COURT; Mr. Feldshuh, I have allowed you a 
cohtiidcraolc leeway. 

I . FilLbSHUh: I know you have, your Honor. 

THE COURT; I haven't read the stipulations because 
F -on't nave the vfhole file, but please don't have us go 
o/er matters taat yea nave already agreed to. It makes no 


3ei;eu. 


. uLuLhCut I sc»e, sir. I will certainly do 


. e- ve 


-• ve_ / . c£.‘.. 


. COURT; If you have agreed on sosnething and 
t..orc IS 1.0 contest . . .at it, there ia .. point in belaboring 
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2 

1 

HR, FLLDSHUht Very well, sir. 


3 

Q 

Did you exeuoine the statesicnt prepared by Weiss, 

i 

4 

benum 

6 Sessler on the $10,75? 

I 

( 

5 

A 

Yes, 


6 

Q 

Plaintiff's Exhibit 12? 


7 

A 

Yea. 


8 

Q 

When you prepared these schedules and discussed 


9 

them with Weiss» Bemum 6 Sessler, didn't you nention some*- 

1 

10 

thing to them adxsut trades occurring two years prior to the 


11 

date of preparation? 

1 

12 

A 

I instructed Weiss, Benoan 6 Sessler as to the 


13 

period 

1 

they should cover and the prices they should use, 

1 

1 

! 

14 

that is 

1 

correct. As you know, these were prepared on an 

i 

1 

15 

, . 1 
Alternate basis^ one at $8.75 and one at $10.75, uecause Mr. 

i 

1 

1 

! 

16 

La Morte disagreed as to the price to bo used as of February 


17 

1, 1966 

, which is one of the dates used in the matches. 


18 

0 

As of that date? 


19 

A 

Weiss, Berman t Sessler took the — 1 


20 

0 

They prepared both, $8.75 and $10.75? 

1 

21 

A 

Yes. They wore going on instructions as accountants 


22 

for tne 

corporation what period to cover, that's correct. 


23 

0 

And those instructions came from you? 


24 

A 

That's right. 


25 

Q 

And you gave those instructions to carry this back 

1 

1 
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to 1963, despite your reading of Section 16(b)7 

A That*s correct, 

y with r, 9 U'd to th« preparation of theae schedule,, 
sir, you knew at that tlisa, did you not, that Mr. La Norte 
only had a percentage Interest In the partnerships whose 
trades were being reflected in Exhibit 107 

A Yes, 

0 And also whose trades were being reflected and 

v.'^iose profits v/ere ueinq determined under Exhibits 11 and 
1 /.? 

A Yes, 

0 Did you ev<.r tell Weiss, Berman & Sesslor that they| 
should figure out, insofar as Mr, La Morte was concerned, 
tne amount of profit dependent or in proportion to his 
percentage interest in these various partnerships7 

A no , 

0 Weiss, Uerman t Sessler wve acting as the j 

accountants to draw up these papers, is that right7 

A Weiss, uerman & Sessler had access to the original 

I 

ricor-5, 30 t.“.oy were the ones that could ghMfc It as to 
... .rac'e :;ow, they insisted to ne that, of course, they 
k-culur.'t guarantee the accuracy, it was on the basis of what 
••'.r. La Morte had furnisned to them. 

Q Right, 


i , c • i 
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THE COURT) Mr, Foldshuh^ I think if you are ahic 
to justify a continuation of this lino of inquiry I will let 
it go on, but it seeats to me that the inquiry misses tJie 
point, Mr, Hain is not on trial. He is not on trial for 
the auuaner in which he prepared these reports. If matters 
are included which should not have been included in thorn, 
it seems to me that the better way to do it is, instead of 
going this way with Mr, Hain, to have your witnesses siiow 
what the real facts are, 

I think this is totally irrelevant and I want it 
to stop. It seems to me that what has been happening, and 
I have allowed you to go at considerable length,is that you 
are not really reaching anything at all that is in contest 
in this matter, I don't like to have my time wasted this 


MR, FELOSKUHt I aun sorry, sir, 

THE COURT) You aro to bo permitted to present the 
facts, but I want pertinent material presented in regard 
to this and I expect you to do that, 

MR, PEL08UUH) Very well, sir, I shall certainly 
endeavor to keep within your Honor's admonition. 

Your Honor, I have one question and I am finished. 
THE COURT) All right, 

0 It is the fact, is it not, that in Plaintiff's 
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Lxaibit 12, 11 , Plaintiffs Exhibit 10, thare is not one 

single transaction of Mr. La Morin's direct holdings, isn't 
that true? 

A That's correct, they didn't change. 

MR. PELDSUUHi I have no further questions, your 

Honor. 

THE COURTt Any redirect? 

MR. PALWICK: Yes, your Honor. 

RLOIKECT ^XAMIHATION 
bY MR. PALWICXt 

Q I believe you have testified, Mr. Hain, that in 
connection with the assertion of 16(b) liability against Mr. 
La Morte in 1963, you asserted that liability only on the 
aasis of a percentage of his interest in the partnerships 
wJiicn were doing the trading, is that correct? 

A 7>;at is my recollection, yes. 

And I relieve that you etated that in 1967, when 
•'ou con’-..cod iiabilltv on the facts as stated in Exhibit 10, 
ti'.at you .:i 7 v;red :ir. i.a Morte's liability on the basis that 
M- owno. r.or cei-.t of those partnerships, is that correct? 
A . s correct, 

.Vas t.iere _ reason for the discrepancy in treat- 

-•« w, . uaii.? 

'•La.JSI >.i: Objection. It is absolutely 


J.S. COUNTMCUiC 
>0«il W.V. cc ;-4M0 
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contrary to the facts adduced and the evidence. The witness 
testified that he knew that he only had a proportionate 
interest in these partnerships« and I think, your Honor, 
that the only testiaony that is relevant and within the 
issues and competent is sMrely that he did a certain thing 
in 1963, recognizing that there was this proportionate 
interest, and I adduced from this witness that that pro¬ 
portionate interest continued down to 1967. 

THE COURT: All right. 

MR. PELOSHUHt Now, whether there was justification 
or lack of justification comes within the statute and not 

I 

within Mr. Uain*s province hero. 

THE COURT: I w^ult to hear from you on this. I 

I 

MR. PALWICK: Your Honor, Mr. llain has i>ean cross 
axastined here as an expert in preparing these Form 4*8 and 
he has been taken over the hurdles pretty well as far as 
his individual reasons for doing certain things. Now, 1 
think the discrepancy in treatment between two years has I 
been brought to bear and I think we are entitled to hear 
Mr. Hein as to his reasons for treating these two items 
in a discrepant fashion. 

THE COURT: I allowed Mr. FeXdshuh to take Mr. 

/ 

Hain through this because of the fact there was a possibility 
he would bring out sosMthing that was relevant to the 


1 


I 



f 

I 
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defense, but after listening to it for most of the afternoon, 
it is «y conclusion that nothing has been relevant and there 
is no reason, therefore, for me to allow you to continue with | 
irrelevance. 

MR. PALHICKi As long as the testimony is in, there 
discrepancy, and I intend to limit my redirect to thii 
point, I would like to bring out the reasons for the dis¬ 
crepant treatment. 

MR. PELDSliUlli Your Honor, the mere fact that Mr. 
Falwick cay have an approach to this situation such as he 1 

i 

<Mscribes doesn't maJee it any more competent than it was | 

I 

before. I 

TUE COURTt I don't see any purpose in that. There; 

is no reason. I made a mistake. I must confess, to allow 
juf. FeUshuh to go the way he did. but I did that because of 
trie fact I diCn't know where he was going. I have concluded 
all of that testisony has no relevanoe. There is no reason fo 

r. 4 i to allow vou, now that I an aware, to allow you to continuj 

1 

v-it.'. Uiis. 

MR. I an trying to straighten out the 

i,e''cimor.y t .At is on the record now. 

V... C'jURI . -’ne t.;ii:itsony that is on the record 
'..'itn regaru io t.iesj macters is going to be disregarded 
».ccaa 3 c it ur -n't apoear to ne any of it is relevant to the 


• I MSi 
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2 

dttfans* at all. As I Indicated before. Hr. Hain is not on 


3 

trial. He prepared a form. The question about how he did 


4 

it has no relevance. The facts of what was included in tiiere 


5 

6 

either has to come from Mr. La Morte or otherwise. 


MR. PALWICXt I withdraw the question. 


7 

8 

q 

THE COURTt Let's proceed, please. 


MR. PALWICRt No further questions. 



MR. FELDSHUHt No questions, then. 


10 

(Witness excused.) 


11 

RAYMOND J. DAVIES, called as a witness by 


12 

the plaintiff, being first duly sworn, testified as 


13 

follows: 

1 

14 

DIRECT EXAMINATION 


15 

BY MR. PALWICK: 


16 

Q Do you have a business relationship with Shattuck 

1 

17 

Denn, Nr. Davies? 



A T do.- 


19 

Q What is your position? 

1 

20 

A President of the corporation. 


21 

Q How long have you been president? 


22 

A February, '69. 


23 

U before that, what was your position? 


24 

1 

A For a brief two months I was executive vice 

i 

1 

25 

president and prior to that for i few years vice president. 
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U Did you hav« a position with Fireproof also? 

A 1 was president of the Fireproof Products Conpeev 


at tr»e tisw it 


into Shattuefc Denn in *67. 


Q And when did you becosM executive vice president 


of stiattuck? 


becenbor of 1968. 

MR. I’ALWICK: I offer this as Plaintiff's Exhibit 


MR. PELnSliUUi Mo objection, your Honor. 
(Plaintiff's Exhibit 14 was received in 
evidence.) 

T> I xiow you Plaintiff's Exhibit 14 in evidence and 
ash you. have you ever seen that document before? 

A Yes. 

C What is it? 

A It's a statesMint. financial statement, of Fireproof 

Iroducts Company for 196i. 

Q To the oest of your knowledge. is it accurate? 

A It is. to the best of my knowledge. 

Q !las Chattuck Denn Mining Corporation ever had 

a prox' fi-j'r.t in recent years? 

V.?. - 'JAt Objection; no relevanoe. 

Tl;.. CCAJRV: w^.at is the relevanoe? 


M?.. P'.wW*:.;: We arc going to bring out certain 
\>..*.issions rndo Mr. ba 'lorte in the course of that proxy 

4C.'-e*. HC^ONTtMt U.(.COUNTMOUIt 

»c. is^AAC ><(i« vawK. •, V. CO r-mac 
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2 

fight in meetings with Mr. Davies and others at Shattuck. 

3 

THE COURT 1 The objection is overruled subject to 

1 

4 

connection. 1 

5 

MR. PALWICKx Read the question, please. j 

1 

6 

(Question read.) 

7 

A Yes, in 1971. i 

8 

Q Who was on the other side of the proxy fight. 

9 

Mr^ 

10 

MR. PELDSUUHt Continuing objection, your honor. 

' 

11 

THE COURT* All right. j 

12 

MR. FELDSHUH* May I point out we are talking about 

13 

1 

1971 in relation to transactions which had their termination . 

14 

I think in August of '67 or sooner. | 

15 

THE COURT* I understand that. Mr. Palwick has j 

16 

indicated there will be some admissions that he wants to 

17 

bring out by the defendant in connection with 1967. If ne 

18 

can do that, it will be relevant. If not, the matter will 

19 

be disregarded. ! 

20 

THE WITNESS* What io the question? 

21 

(Question read) 

22 

A A group Uiat was mainly — that xnainly involved 

23 

the ba Morte family, family interests. 

24 

Q Did you have discussions with various people 

25 

purporting to represent those interests? 


kOUTMCHM DISTRICT COURT R^.PORTeRS. U S. COURT HOUSI 
roccv tOUARC, Mrw TORK. N T. CO /-45*0 



I 


Uavi««-dlr«ot 


A Yes* wo did. 


0 Who woro thoao oorsons? 

A Tho ti*o brothers, Howard La Norte, Richard 
La Norte, and brother-inrlaw by the nane of Lyons, Dill 
Lyons, and also witli Willard La Morta himself. 

0 Did Mr. La Horto, Mr. Willard La Morte, make any 
statements to you oonoerning the voting of the shares held 
by the La Norte Interests? 

A It was pretty generally known, and this is not an 
answer, I suppose, that the amount of stock owned by the 
La Morte Interests — 


MR, FELDSHUUt Your Honor, this Is obviously not 


responsive. 


The COUOTi I don't think it is. 

Oive us the essence of any statement — 

TUL COURTI It is not responsive. 

r.'ot w.hat was generally known but what was said to 


20 jj 


M ii 


A Conversatlolui with Willard La Norte particularly, 
you said? That's your question? 

MR. Fi.LOSHUitt Would you fix the time, please? 
TdL WiTNK'St I oan't fix the time because it 
u^.tcadeo over a pur-od of two or three years, '69, *70 and 
xn *71 at the time of the proxy fight, conversations 
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that related to the fact that the stock, amount of stock, 
owned and controlled by the La Morte family made them the 
dMd.nant stockholders of the corporation, and they naturally 
expressed their will at what they would like — 

MR. FELDSHUH* Your Honor, this is a conversation 
or this witness* impressions? I move to strike it out as not 
responsive, your Honor. 

KR. PALWICK: He said they expressed their will. 

You may bring out the method on cross exeuninatlon, if you 
like. 

THE COURT: The problem, Mr. Davies, is you are 
asked to tall us particularly what Mr. Willard La Morte said 
to you and what you said to him. If you can recall that, 
then it is appropriate. It seems to me you ought not give 
yoxir reaction to conversation, rather give us the 
itself. 

THE WITNESS: I would have no record of the conver 

sation. 

THE COURT: You can give us the essence of conver¬ 
sations. 

Q Give us the conversations in substance. 

A I thought I was doing that. I guess I wasn't, but, 

anyway, tl*e conversations in essence were that the La Morte 
Willard La Morte and the family considered Shattuck Donn a - 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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in the words used their power base and wished to control 
the company through the board of directors — espocially 
through the board of directors. 

0 Specifically, did you have any conversations 
relative to the nake-up of the board of directors? 

A Yes. 

C In or tliereabouts? 

A In *69, no. 

0 When was the first such conversation? 

A 1970. 

0 And v/ho attended the first meeting? 

MR. rLLOSHUllt Your Monor, I don't know where we 
are going. Your honor cautioned me about relevance. 

TKU COORTi What has this to do with 1967? 

The make-up of the board in 1970^ what has that to do with 
1967? 


19 i| 

1 

20 i 

21 


--2 


‘ ’ li 

I 


'.R. PALWXCKt These partnerships continued in 
existence and one of our contentions is that Willard La Morte 
was a partnership for all practical purposes, he controlled 
it i :4 at y way ho wanted, and I want to bring out he so stated 
to '.r. Levies, if it cane to a sho%rdown he «rould vote the 
I^irt;>ers...p6 against the managesient and they had better 
resign cr get out. 

.‘i... ClJURTt Conceivably that conversation oould be 
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relevant — lot roe finish, Mr. Foldshuh, 

* MR. FELDSHUHi I am sorry. I apologise. 



THU COURT* —• but I don't see that the convorsatiou 
about the make-up of the board of directors is leading to 
that revelation. 

MR. PAX.WICKS That is the context in which I am 
going to bring out these conversations. I had to start 
off somewhere. If I started off, "Did Mr. La Morte tell 
you so-and-so," Mr. Feldshuh will object to it as a leading 

question. ' 

THE COURT: Proceed. 

MR. PALWICKt Read the pending question, please. 

I 

(Question read) 

I 

t 

MR. FELDSHUH* What year is that? | 

MR. PXLWICK* 1970, the witness testified. | 

THL WITNESS* As I recall the meetings in '70, j 
there ware many of them in the spring of '70, and I would 
have to say that some of these meetings the board of directors 
at that time wore present, not necesaarily Willard La Morte 
was present, although he was at one of the meetings, but 
they occurred in the early part of '70 with the board of 

directors, I would say, and Willard. 

Q And what did Mr. Willard La Morte say at that 

meeting? 
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A lie expressed iiis desire to have his noainees on 
the board of directors, certain nominees of his on the board 
of directors, giving control to him of the nusdaer on the 


board• 


Is that all he said? 


A with the added implication that he had enough 
strcngtii, voting strength, to accomplish the purpose or — 
yes, leave it go at that. 


11 ; 
I 


Give us the substance of each conversation after 
that up until the proxy fight. 


15 l! 


'7 I 


18 II 


riR. FDLUSifUut May I have that question, please? 

(Question read) 

MP. FLLbSnUht Saioe objection, your Honor. 

MR. PALVy'ICKi With Willard La Morte, of coursg.. 

A I had not many conversations with Willard La Morte 
in the * jar VjTO, following that. 1 can't recall but one 
or two, and after the spring of 1970 passed when the board 
eli.ctcd -- the directors were elected and did not include a 
majority of the La Morte directors, it died off for 1970 
and th« -c ’*'as very little conversation during the year with 
Willaru Morte during the year *70. 

Q What happened in *71? 

v.n. PLLOSHUHt Sana objection. 

TiiL COURT! You don't have to repeat it. You have 
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a continuing objection. 

A Early in *71, the corporation was warned again, 
the directors of the corporation were warned again that 
there %fould be a proxy contest at the May meeting for 
control of the board if they did not get the control, numeri¬ 
cal control, prior to that ciceting. There wore several meetings 
held at which Willard La Morte was present with the chairman 
of the board and myself and Mr. Cweron. There were other 
meetings held with the brothers and brother-in-law at the j 
Cornell Club with the chairman of the board and myself, and j 
in these conversations, expressly one in March of '71, 

I 

where the family, that la, the two brothers and the brother- • 

in-law were present, they expressed dissatisfaction with | 

1 

what Willard La Morte had done to them through this proxy 
situation ^md didn't want to go into a proxy contest and 
said that they were— if ho was going into it they were 

i 

going to uacJt him as they always had with everyUiing they j 
had and he would vote the family interest completely and 
dominate anything that they had of their stock holdings 
but that was the end, if he couldn't make it that time, 
that was it. 

TUL courtI I think that -- 
MR. PALWICKi I am finished. 

MR. PELOSHUlit Apart from moving to strike, your 
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honor» I nave no questions. 

Till: COURT I I think the motion to strike is veil 

taken. 

MR. PALWICKt Motion to strike what? 

TllL COURT I At least the last response. 1 don't 
know that anybody other than Mr. La Morte is being sued and 
what I have to hear ia not from the members of the family 
out Hr. La Morte himself. Nol>ody else is being sued other 
tnaa Mr. Willard La Morte, isn't that correct? 

MR. PALWICKt That is correct. 

Tlu: COURT} You may cross examine. 

MR. FELDSHUHt I have no cross. 

(Witness excused) 

MR. PALWICKt These are the only witnesses 1 have 
today. We can go on at lit00 with the other witnesses. 

TilL COURTt All right, gentlemen. We will proceed 
tomorrow with the case at lit00 o'clock. Let mo suggest to 
;>oth o: you gentlemen now that I don't know how -- how long 

f 

do you think you will take? 

HP.. PALWICKt It depends, of course, on the cross 


exardnation. 


2 } 




II 


1 


I 


'.'iiL COUR ! How tseny witnesses do you have? 

MR. PALW.CKt I have three more witnessea. 

Possibly I will cut it down by tomorrow, two. In any avent. 
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2 

of th« thro., and one of thono nay not appear. Hy expert. 

3 

I will tOce «. hour or an hour and a half with him. 

4‘ 

THE COURTX How many for you? 

5 

HR. PELDSHOHx Three. 1 

6 

the COURT! YOU had better have them here tomorrow.j 

7 

MR. FELDSHUII: I shall, your Honor. | 

8 

THE COURT: We will meet tomorrow at Hi00 o'clock. 

9 

MR.HVLWICK: Would it be possible for us to 


know the order of th. defendant-s witneesoa tomorrow? ^ 

11 

THE COURT: You can discuss that. 

12 

(Whereupon, an adjournment was taken until March 

13 

22, 1973, at 11:00 a.m.) 
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SilATTUCi:; MINING CORP., 


67 Civ. 3222 


WILLARD S. LA NORTE 


March 22, 1973 
10:40 a.m. 


(Trial raauned.) 


MR. PALWICKt We have one natter that cane up 
yesterday as to the exhibits. There were three pages 
attached to Plaintiff*s Lxhibit 2 that the defendant 
questioned. We are perfectly happy to delete those pages 
and I will delete then physically frost the exhibit, with 
your iicuor's peraiission. 

TUL COURTt All right. 

MR. PALWICKt i4ow I will call as my first witness 
Dugald A. Caneron. 

l) l! C A L D A. CAMERON, > called as a witness 
uy the plaintiff, being first duly sworn, testified 


il 


as follows t 


LIRLCT b.{AMI!IATIO:i 


bV MR. FaLWICKi 


C Mr. Canorcn -- 

TiiL C^URTt Mr. Caneron, you will have to speak 
ver^ loudly Loth for the reporter and for counsel and for 


:itg, r-lcase keep your voice up. 


•'-lax r zj nemomrrmt. u ». coonTnoute 
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1 

2 

Q What is your present business affiliation? 


3 

A Chairman of the board of Fireproof Products Company 


4 

and director of Shattuck Denn Mining Corporation. 


5 

Q Is Fireproof Products Company a subsidiary of 


6 

Shattuok Denn? 


7 

A It is. 


8 

0 Did there coske a time when you entered into a 


9 

partnership in which Mr. Willard J. La Morte was a member? 


10 

A OfficiallYr no, from 1959 on. Prior to that time | 

11 

I don't remember a written agreement but we did act together. 

12 

members of the La Morte family and I. 

13 

Q Were you not directly or indirectly a member of the j 

14 

Joint Venturers starting in 19597 I 

15 

A At that time I had brought my daughter into it and 

1 

16 

she became the official member of the Joint Venturers, which 


17 

later became a partnership. 


18 

0 And who received the annual reports? 


19 

A When there were annual reports they came througii 

1 

20 

me. 

i 

21 

0 In other words, your daughter was your nominee ia 


22 

connection with that partnership, ia that correct? 

1 

23 

A Yes, that is correct. 


24 

0 Were you ever consulted by Mr. La Morte as to any 


25 

investsient decisions that had to be made? 
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> 

MK. FLLDSHUli: Fix tho tlno, plaase. ! 

Q At any tiaw whan you ware a owabar of that 
particular partnarshlp. 

I 

A I didn't undarstand. The gentleman said something 
hare which I didn't get. 

V Don't pay any attention to it. 

MR. FCLOSHUHs I am sorry. 

MR. PALWlCKt There is a pending question and it | 
is not up to you to rule on objoctions. j 

I 

May we have the question, please? 

<0uastion read) | 

I 

A That is a very broad question and I cannot give a 
categorical "no” because we had been interested in 
real estate zmd building. 

THE COURT! What difference does it makSy anyway, i 
x«'hcther lie was consulted or not? Is the issue as to I 



v^hether or not he and Mr. La Morte were in a partnership, 
isn't that what the issue is? 

MR. PALWICK: The point w are trying to prove is t|iat 
.*r. La .ortu controller the partnership as a practical 
r atcer, tr.at he did not consult withlis partners. 

Vhi. COURT: Don't you determine that by Mking 
sone determination as to what his partnership interest is? 

Isn't that the way to determine that? 


At^ONTtfli U S COUHTMOUSC 
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i 

2 

MR. PALWICKt I don't so. 

1 

1 

1 

3 

Q What was the business of this partnership? 

1 

4 

A It had been purchasing real property and building 

1 

{ 

5 

and it then beeaaie an investnant partnership. At that 


6 

point I had very little, if any, specific information« when 

1 

7 

it became eui investment partnership. 

! 

8 

0 What do you mean by "an Investment partnership"? 


9 

A Purchase and sale of stocks and bonds. 


10 

MR. PALWICKt No further direct. 

] 

i 

il 

THE COURTt Does it have a name? 

i 

12 

TUB WITNESSt The name of the partnership? 


13 

THE COURT! Yes. 


14 

THE WITNESS 1 It had a name in 1959 and in tne 


15 

revised partnership in 1964. 

} 

i 

16 

liY MR. PALWICKt 


17 

Q What were those names? 

i 

( 

18 

A My recollection is Joint Venturers back in *59 


19 

with a second name, and then in *64 it became the Hillard 

. 

20 

J. La Morte Partnership. 

1 

A 

21 

MR. PALWICKt Nothing further. 

J 

•9 

22 

CROSS EXAMINATION 


23 

BY MR. PELDSUUUt 


24 

0 Mr. Cameron, with regard to your daughter being 


25 

your no8d.nee, and as you testified all papers ware sent to 

i 
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I 


ywy 

you, you had a contact with Mr, Willard La Morte throughout I 

t 

tills entire period, did you not? 

A Yes, Indeed. 

Q You were business associates not only in Fireproof 
but also in Shattuck Denn? 

A tiot at that time, not back in *59 or '64. I had 
no contact with Shattuck Denn. 

Q dut you did have contact through Fireproof? 

A With 'ir. La Morte. 

0 With Mr. La Morte. And ho was your business 

dssociato? 

A dc was not a part of Fireproof Products Company I 
at any time except as a director. ! 

Q And as such director you had contact with him, 
did you not? 

A At our directors meetings. 

Q Ahere was a time when Mr, La Norte's father and 
you were very closely associated in business? 

A Very true. 

Q And this Joint stoek Treters Corporation, wasn't 
t.iat with Williae. F, «,a Norte, the father of Willard? 

A . Frot .1 '59 until a revised agreement in *64. 

0 It was William F. La Morte? 

A William F. La Morte. 

tr.oTMCNN oit^mcT cO';«T McronrcN* u.t. countmousc 
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2 

Q 

And the revised agreement of *64, it became 


3 

Willard 

J. La Morte Partnership? 


4 

A 

Correct. 


5 

Q 

^ see. As the Willard J, La Morte Partnership, 


6 

did you 

have your daughter or someone else in that partner- 


7 

ship as 

your nominee? 


6 

A 

The same daugher and a son-in-law. 


9 

0 

both of them being nominees? 


10 

A 

No. In *64 the son-in-law became the nominee with 

i 

t 

11 

powar to sign papers but the daughter and some other partners 

1 

i 

12 

had no power to sign ai«y papers. 


13 

Q 

I see. But your son-in-law definitely had power? 


14 

A 

Correct. 


15 

0 

Vfhat was his name? 


16 

A 

Robert A. MacLeay. 


17 

Q 

From tine to time weren't there meetings amongst 


18 

the partners with regard to the posture of tho activities 1 


19 

1 

of the partnership? I 

i 


20 

A 

I can recall of no such meetings. 


21 

0 

Do you recall of no conversation with William F. 


22 

La Morte 

referrable to the activities in the trading 


23 

account? 



24 

A 

1 believe he did not know of the investments, or. 


25 

if he did, I did not know from him. 



_ 
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<j However» you could ask, couldn't you, siri nobody 
told you not to ask? 

A I did ask Hr. William P. La riorte at times but 
didn't gut any specific information. We had no reports as 
to individual investments before — that I can recall — 
before 19(t7. 

Q Sir, with regard to the activities in those 
partnerships, didn't you file incosM tax returns referrablo 
to those transactions? 

A Yes. Mr. Weiss, ny accountant, handled that. 

0 And in those income tax returns didn't you 

reflect your proportionate share of profits? 

A Are you speaking of ray own return? 

0 Well, let's take your own return insofar as there 
wore profits. Didn't you report them? 

% 

A Z v;a8 not a member of the partnership. 

Q Des]r>ite the fact that these people were really 

yojr nc:.inecs? 

A That's right. 

u I see. Bo, as far as you know, you had ncaiinees 
1 .'. t..<7 partnership but you are not sure whether Weiss, 
Lorman :?essler, your accountants, picked up the profits 
that were made in those partnerships in your nasw? 

A I don't understand your question. 
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0 I will try It again, Mr. Canaron. 

You teatiflad a noment ago that you did file 
incoBie tax ratoms, did you not, air? 

A Right. 

0 All right. And you alao testified that you had 
noninaaa in the Willard J. La Morte Partnership starting in 
1964 and prior thereto In Joint Traders, do you recall that? 
Is that oorreet, sir? You osn*t shake your head. You have 
to say "yes” for the record. 

A Plesae ask the question again. 

0 Of course. Prior to 1964, as I recall yo\ir 

I 

teatieony, your daughter was your nosdnee in Joint Stock 
Traders, right, sir? 

A Yes, sir. 

0 And subsequent to Joint Stock Traders and in 1964 
it becasM the Willard J. La Morte Partnership? 

A Correct. 

Q And in that partnership you had your daughter and 

7 

your son-in-latw. Nr. NacLeay? 

A Correct. 

0 And with regard to your daughter and your son-in- 

law, Mr. MacLeay, they were your nominees? 

A Right. 

0 Sir, I ask you with respect to the transactions 
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of the partnership and any profit that was madef do you 


know whether that profit was reflected in your ln< 


return? 


That p rofit would accrue to the son-in-law and 


the daughter. 


Q I see. As being your nominees? 

A Right. 

0 Did you ever have occasion to ask your accountants» 
Weiss, berman i Sossler, as to what the profits were, if 


anv? 


TiiE COURT: Mr. Peldshuh, tell me if I am %rrong. 


You and Mr. Palwick tell me if I am correct. 

I gather that the contention here is that in 
this partners!tip Mr. La Morte had a controlling interest 
and I suppose by virtue of your questions you are going to 
try to establish that he did not have a controlling interest 
in the partnership by showing what share of the partnership 
?:rofits he particip.^ted in. It seems to me, if I am right, 
tiiat is where you are going, that a far more direct way to 
roacn c:.at point weald be by you to submit - which I am 
you are going to -- the accountants* return of the 
-ji.rtne iini'- for the v-ars in question and we can eliminate 


IF. FLLDSHUi;: Very well. It is my Intention to 
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do so. 

THE COURT 1 I gather that Mr. Palwick'a con 
is despite what the accountants• figures show that as a matter 
of fact Mr. La Morte exercised a controlling interest and 
actually operated as the controlling force in the partnership, 

is that right? 

MR. PALWICKi He used these partnerships to trade 
back and forth. 

THE COURTI What I am going to suggest, Mr. 
Feldshuh, is that you have a pretty direct way at least to 
establish your point, it seems to mo, without this. 

MR. FELDSHUHx All right. 

the courtI I don't think Mr. Palwick has thus 
far, at least not to my mind, established through this 
witness, conclusively established through this witness, that 
Mr. Willard La Morte did in fact exercise control in regard 
to the partnerships. I don't think he has established that 
ooaotoivttly.. it seems to me that you have a more direct 
way to prove your point, 

MR. PELDSHUIli I 800 , sir. I shall endeavor to do 

I so, your Honor. 

HY NR. PELDSUUUt 

Q Sir, I show you a copy, a Xerox, a photostatic 
copy of a pper and I ask you, sir, do you recognize that 
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4 

5 

6 

7 

8 

9 

10 
11 
12 


^ V--* 

copy a« containing a copy of your »lgnaturo? 

A That ia my aignatura, yas. 

Do you mind tailing me tha data of that? 

Mil. PELDSUUH* I will offar it, your Bonor, as 

Dofondant's Exhibit I in avidanca. 

THE COURTt Mr. ^aincron has askad for tha data. 

MR. PELDSHUh* This baars a date — it bears two 
dates, your Honor. On the raveraa side there is a data 
marked, and I put it in quotes, •Power of attorney filed 
10/22/64," and adjacent to that under a legend, "Data account 

opened 1/10/57." 


13 

14 

15 
In 


I 


17 ; 

I 

I 

18 

20 

21 


22 


ti 


I 

«« 

24 ' 


MR. PELDSHOH* Defendant's Exhibit I, your Honor. 
(Defendant's Exhibit I was received in 

evidence.) 
i>Y MR. FELDSnUhx 

sir, this ia a signature card or a copy of a 
signature care with respect to tha Willard J. ha Morta 
Partnership account in the Chase Manhattan Bank, is that not 

so, sir/ 

> Yos, sir. 

With regard to this account, sir, you sea your 
.'.ar.e ie or. here, is it not, Dugald J. Cameron? 

Correct. 

t!»c legend next to it is "P of A"? 

■'.T-f.H OtlTU.CT COUXT MWIITeM u *. COUHTHOUtt 
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Correct. 


Q You underatend that to mean power of attorney, 


right# air? 


Correct. 


Q Sir# on the reverae aide it appears that the power 
of attorney waa filed on October 22, 1964, is that right. 


sir? 


That's correct. 


Q Under this power of attorney# sir# and the fact 
that your signature appears upon the signature card of the 
Chase Manhattan Bank# you were authorised to sign checks on 
the Willard J. La Morte Partnership account. Isn't that 
correct? 

A It would so appear. 

Q And looking at this card, too, it would appear 

that your son-in-law, Robert A. MacLeay, also was authorised 

to sign chocks upon the account? 

A As a partner in accordance with the agreement. 

Q Sir# I show you this paper and I ask you, sir, 

do you recognise your signature on the second page thereof? 

A 1 do. 

0 Sir, on the first page thereof your name appears, 
D, J, Cas^ron, isn't that correct, sir? 

A That's correct. 
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Q And you notice at the top are the words "Joint 
iitock Traders," is that right, sir? 

A Yes. 

0 This is a copy of a. bank resolution, is it not? 

A That's correct. 

MR, FELDSHUH: I offer it, sir. 

MR. PALHICK: No objection. 

(Plaintiff's Exhibit J was received in 

evidence.) 

'J So it is the fact, is it not, sir, in accordance 
with Defendant's Exhibit J in evidence that you were 
authorized to be a signatory upon the account of Joint 
Stock Traders, isn't that correct, sir? 

A That's how it would appear frosi these papers. I 
have no recollection, however, of ever having signed any 
cnecks. 

Q but you do have a recollection that you could have 
done so? 

A I do now. 

i Sir, was there ever a time with regard to the 
partnership account, be it Joint Stock Traders or the 
successor partnership, Willard J. La Morte Partnership, in 
1 j 64 when you were not a signatory, an authorised signatory, 
upon the bank account, as far as you recall? 
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THE COURTi Where is all this getting us, Mr. 

Feldehuh? 

MR. PBLDSHUUi I will withdraw the question. 

THE COURTi I hope you are asking questions for a 

purpose. 1 don't see the purpose of it. 

MR. PELDSUUHi The purpose of that question, sir, 
was to denonstrate by this witness that throughout the entire 
period of these partnerships in relation to control of the 
affairs of the partnership, that he in fact was an authorized; 
signatory to draw upon the bank account of the partnership | 
at all times and, what is more and equally emphatic, your 
Honor, is that on October 22, 1964, within the period laid 
in the issues in this litigation, within that period, ho 
not only was a signatory but wont to the trouble of having 
n poir^i: of attorney filed so that he could be the signatory 
even though he had nosiinees in the partnership • 

THE COURTi All right. 

MR. FELDSHUHi And that, swiy it please the Court, 
is a factual situation, a documentary fact, relative to the 
area of oontrol and interest in these partnerships rather 
than merely testimony upon which we may have just a 1 on 1 
situation. That, your Honor, was my purpose. 

TUB COURTi All right. 

Q Sir, I shew you this copy and I ask you, sir. 


x> 
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lootclng at it, do you recognize any of the elgpt u pf 
thereon, celling your attention to the legend ^b ert A. 
I'LcLeay’' and your attention to Bllzabeth Seeking. 

A I reoognlse all of thee. 

Q With regard to Robert A. NacLeay, do you reeofyilze 
that to be the aignature of your aon-in-leMT 
A That*e correct. 

Q And with regard to Elizabeth Seeling, do you reoog- 
I'.iza that to be the signature of your dau^ter? 

A Correct. 

rm. reU)aiUH: I will offer thU, sir, as 
Defendant's Exhibit K. 

NR. PALWICKt No objection. 

(Defendant's Exhibit K reoelred In srldetMe.) 

Q Sir, this is a copy of a partnership aooount, 
partnership certifloate with regard to an aooount at the 
Chase Manhattan Bank? 

A Correct. 

Q Sir, do you see the date stanp here as being 
October 22, 1964? 

A Correct. 

Q And this account, sir. Is the Willard J. La Harts 

Partnership account? 

A Correct. 

Q I show you this paper, sir, a copy of a paper, 

and I ask you, sir, would you look at the bottoa two 
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■ignaturaa and will you tall hla Honor, is that a copy of 
ona of your aignaturaa? 

A That*a oorraot. 

0 And that la Dugald J. Camaron, right, sir? 

A Corraot. 

MR. FELDSBUlIt I will offer it, sir, as L. 

MR. PALWICKi No objection. 

(Defendant's Exhibit L was received in 

evidence.) 

Q Sir, this is a photostat of the power of attorney 
vfh^rein you were appointed the designated attorney with 
regard tc the account at the Chase Manhattan Dan)c, is that 
right, sir? 

A Correct. 

0 And this power of attorney, sir, was executed 
on February 1, 1963, is that right? 

A Right. 

0 Sir, I show you this paper and I direct your 

attention to the third page thereof and I ask you, sir, 
do you see a copy of your signature? 

A I do. 

Q And do you recognize that as your signature? 

A I do. 

MR. FEU>8HUHi I will offer this, your Honor, as 
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Ocfendant's Exhibit 




MP. PALWICK: What is the date of that exhibit? 

MR. FELOSliUllt The date of thia exhibit ia July 31« , 


MR. ^CAljWICKt Wo objection. 


(Uefendant's Exhibit M waa received in 


evidence.) 


0 Sir, thia is the partnership agreement, ia it not, 
with respect to Joint Stock Traders? I an now referring to 
Defendant's Exhibit M in evidence. 


16 ji 


That's correct. It seems to be one I do not have. 


however. 


*<P. PELOSUUiit Your Honor, may I just read for your 
honor a very short paragraph froai this exhibit with regard 
to this particular partnership account, and I an now reading, 
sir, from the first paragraph on page 2 of Defendant's Exhibit 
M in evidence! I 


22 'i 

“ ll 


23 li 

li 

•a it 


"The Joint Venturers hereby appoint as their 
agent, William Morte." 

And may I stop for a moment, your Honor. William 
La ^rte is the father of Willard La Morte and ia not 
t.io deiendant here. 

Tlir COURTX I air. aware of that. 

MR. PELOSHUht ”... whose duty it shall be to open 
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a brokerage account with any brokerage concern and deal 
in anc hold all of such securities so purchased in his 


naae for the benefit and as agent for the respective 
Joint Venturers and he is further enpowered and author!z 


to ^pen aid SMintain such bank accounts as he suiy deem 
necessary and advisable.* 

This being the father of this defendant. 

Q Now, sir, I show you this paper and I ask you, do 
you recognise on this paper the signature of your daughter, 

Elisabeth Seeling? 

A I do. 

Q And this is a copy of her signature, is that right, 

sir? 

A No, I recognise the name, but I do not believe that 
that is her signature. 

1 

Q You do not? 

A Because all of these seem to be vnritten by the 
same person. 

0 That's as it appears to you. All right. | 

A Nay I ask the date of the other agreement you 
showed me? 

Q July 31, 1959. 

A That you showed me before? 

0 That's right. 

') 

SOUTNCNN OItTRICT COURT RERORTCR*. U.S. COURTMOUtC , 
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A They are both July 31st7 

0 That*8 right. 

MR. RELDSHUHi May 1 have this narked, your 
Honor, i>.fend.nf. Exhibit M for id«ntlfi«tlon. 

(Oofanduif s Exhibit M lurlMd for 
identification.) 

0 I *ho. you thl. papor ud I a.k you, air, do you .. 
on this paper your signature? 

A I do. 

0 And thl. la . bu.ine.a cartlfloat. for putnara 
with raapaet to Joint Stock Tradara, i. that correct, air? 

A That's correct. 

FELOSIIOH: Yoi»r Honor, I will offer it and l 
Wis'i to point out to your honor there is a Xerox of the 

County Clerk's certificate on here nerely authenticating that 
this is a true copy. 

I"!®. PALKiCKt No objection. 

(Jefondant's Exhibit 0 was received in 
evidence.) 

HR. PELOSMUHt And for the record, your Honor, 
t lia appears to have been acknowledged on DecesUser 9, 1959 . 

Q Sir, I show you this paper and I ask you, do yov 
recognize your signature on this paper? 

I do. 
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Cl Uo you also rooognlxe the signature of your 
daughter, Kiis4^th Seeling, on this paper? 

A I do. 

0 This is an SMnded business certificate, is it 
not, sir, with respect to Joint Stock Traders? 

A That's oorreot. 

MR. FELPSUUHt I will offer it, sir, as Defendant's 

Exhibit P. 

MR. PALWICKt No objection. 

(Defendant's Exhibit P was received in 
evidence.) 

MR. PELDSHUUi May I have half a minute, your 
honor, to look over these papers? 

THE COURT: All right. 

(Pause) 

MR. PELDSBUH: Your Honor, I have no further 
questions of this witness. 

Thank you sir. 

THE OOURTi Mr. Palwick. 

REDIRECT BXAHZNATZOM 
BY MR. PALWZCXt 

Q I show you Defendant's Exhibit L which designates 
you, aeong others, as a signatory on the Joint stock Traders 
bank aooount — 
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MR, FELDSHUHt May I have that qnaatioa, pleaae? 

MR, PALMICKt I withdraw that question, 

0 I show you Defendant's Exhibit L which purports to 
be a power of attorney from various people to you, and I 
ask if you ever acted under the authority of thatpower of 
attorney, 

MR, PELDSHUIl! Objection, The issue is not 
whether he acted. The issue is did he have the power. 

THE COURTt That is not the issue. The issue here 
is obviously whether he exercised it. The objection is 
overruled, 

A I have no recollection of ever having acted, 

Q I show you Defendant's Exhibit M which appoints 
williair. F, La Morte as nominee of the Joint Venturers and 
ask if that designationias ever amended or changed. 

Tin: COURT I He has already testified to that. 

A I have no recollection of it being changed until 
the agreement of 1964. 

Q And who was the designee in 19647 

MR. FELDSIlUh: In reference to a document not in 

evidence? 

MR. PALKICK: I am not referring to any document 
necessarily. 

THE COURT: He is not referring to any document. 
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Ca»«ron-redirect 

The taetinony was there was a reorganisation of the partner¬ 
ship in 1964 and it beossie the Willard J. La Morte Partner¬ 
ship. That's already in evidence. 

Q Who was designated as nondnee under the Willard J. 

La Morte Partnership? 

MR. FELOSHUH: If he knows. I object, your Honor. 
THE COORTi You object? 

MR. FELDSHUHl Yes. ^ 

THE COURT* You can recross examine him, if you 

want to. 

Mr. Caswron, can you 2 Uiswer the question? 

TUB WITNESS* I don't tindorstand Mr. P&lwick's 

question. 

0 William F. La Morte was named as nominee under 
the '59 agreesMnt, is that correct? 

( 

A That is my best recollection. j 

I 

Q Who was naned under the 1964 agreement? 

I 

MR. FELD8HUII* Objection, your Honor. That assumes 1 
something that is not in evidence, that a nominee was 
designated. It's like the question, 'When did you stop 
boating your wife?" 

TUE COURT* It is not exactly that, Mr. Peldshuh. 

“ The question is iitproper, Mr. Palwiok. 

0 Wasn't there a nominee designated under the 1964 


» 
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agreenent? 

A 1 h.v. no rocoXlectlon without r««lia, th« .gr 
but in fact «r. willed ui Mort. «ot*l from thon on. 

MR. FELDSHOlli I aovo to ntrikn tho raulndcr of 
the answer. It is not responsive. 

THE COURT! The motion is denied. 

MR. PALWICK: No further redirect. 

RECROSS EXAMINATION 
EY MR. PELDSHUHt 

Ci Did Mr. La Morte ever tell you, now referring to 

Mr. Willard La Morte, that you cannot sign a check upon the 
partnership account? 

A Mo. 

0 Did ho aver instruct you not to .ign . chock, sir? 

A No. 

MR. rKLOSIlUH: No further questions, your Honor. 
VHi: OXJRT! All right, Mr. Cas^ron, thank you. 
(Witness excused) 

MR. PALWICK: Our next witness is John G. Russell, 

JOiiN G. RUSSELL, called as a witness by the 

plaintiff, being first duly sworn, testified as 
follows: 


25 
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2 

DIRECT EXAKXMATIOM 


3 

ItY NR. PALWICXt 


4 

Q VIhat is ycmr profosalonal or business affiliation. 



Mr. Russell? 


6 

A I aa an evaluation engineer by profession employed 


7 

by the Aswrican Appraisal Company located in Milwaukee, 


8 

Wisconsin. 


9 

0 Will you give us a brief resume of your education 


10 

and experience fromthe college level on? 


11 

A I was graduated from the University of Missouri 

i 

1 

12 

in February, 1950, with a degree in Mechanical Engineering, 

1 

13 

bachelor of Science. I was employed three years by the 

t 

( 

1 

14 

State of Missouri in their Division of Public Buildings 


15 

regarding supervising alterations and additions to public 


16 

buildings. 

1 

17 

Following that I was employed for ten years by 


18 

Black a Veeoh, a consulting engineering firm in Kansas City. 


19 

I was engaged in financial studies, rate studies and 

i 

20 

appraisals, and for the past nearly ten years I have been 


21 

employed by tho American Appraisal Company, all but one of 

1 

J 

1 

22 

those in the financial valuation division where we have been 


23 

engaged in the valuation of capital stocks, businesr enter** 


24 

prise intangibles, various kirn*.?, of financial analysis 


25 

relating to valuation. 
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I an a sanior nanbar of tha Aaaricaa Sociaty of 
Appraiaars, a raqlatarad profasalonal anginaar ia Miaaeori 
and Hisconain and a raembar of tha Milwaukaa Invaatavnt 
Analyata Sociaty. 

Q Hava you axasiined Plaintiff'a Exhibita 13 and 14 
vhlch are tha proxy atatananta datad liovaadsar 5, 1945, and thi 
Xuttnar, fiaiaa 4 Danuui eartifieata of raaulta of Firaproof 
for tha yaar andad Daoaabar 31, 1945? 

A Yaa, X hava. 

Q Aa a xaault of tha axaadnation, havo you arrivad 
at a valuation for Firaproof aharaa of atook aa of data of 
Pabruary 1, 1944? 

A Yaa, I hava. 

0 And idiat ia that valuation? 

A $100 par shara. 

C How would you tranalata that into valuaa par 
Shattuck oann ahare that wara axehangad for tha Firaproof 
aharaa? 


A I baliave the ratio waa 13.2 

O 13.2 to what? 

A To 1. I i^ill hava to naka that — 

Q Would this help you (handing alida rule to tha 

vrltneas). 


A Annroxiinately $7.55 par ahara. 
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MR. PALWICXt Would your Honor lik« to hava those 
exhibits In front of ydu while we go through this? 

THE COURTS Yes. 

(Doounents handed to the Court.) 

Q Now, will you tell us how you arrived at your 
conclusion? 

A In valuing a business enterprise or 100 per cent 
of the stock of a corporation, there are a number of factors 
which roust be considered. These include the history and 
nature of the business, the particular industry, the state 
of the general economy and the particular area in which the 
company is located, historical and prospective earnings, 
underlying assets and book value emd the capitalization of 
prospective earnings into value. Multiples to be applied 
to earnings can be obtained in consideration of the ratios 
of market price to earnings and other indicators for 
companies in the sane or slmllsj: line of business whose 
stock are publicly traded. 

I gave all of these factors consideration in 
arriving at this value. I first reviewed the history and 
description of the oosipany's business as set forth in the 
proxy statement dated November 5, 1965. Fireproof Products 
Company was first incorporated in New York in 1904 and in 
1913 ite name was changed to the Fireproof Products Company, 
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Inc. It is engaged In the dletribution and sale of 
reinforcing natarlala, steel reinforcing bara and vlre 
fabrication purobased froa producing steel bars, bars being 

cut to specification and fabrication being distributed as 
received. 

MR. PELDSHUHi Pardon ism, Mr. Russell. Are you 
reading from any of the exhibits in evidence? 

THE WITNESS I What I ae reading froai are certain 
notes made from, in this particular Instance, the proxy 
statement. 

PELDSHUHt These are your notes, is that right, 

sir? 

THE WITNESS: Yes. SosM of them are verbatim from 
that proxy stateawnt, a description of the company's 
business. 

MR. PELDSHUHt Your Honor, could we have those 
notes marked for identification? 
j THE COURT: Yes. 

(Defendant's Exhibit Q was marked for 
identification. 

A The company also distributes metal floor forms, 
steel jaists, supporting and forming aooessorles, expansion 
joints, steel roof docks and metal aiw! wire devices used 

! with wood forms in fireproof construction. It also performs 

I 

I 
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BOM fabricating oparation, chiefly in cutting and banding 
reinforcing bars. 

Through ita wholly owned subsidiary» Steel 
Erecting Conpany, Znc.« which was foraod in 1965, Fireproof 
erects and installs roofs, floor deck and other products. 
Including structural steel in certain instances. 

Through another wholly owned subsidiary. Republic 
Fireproofing Coapany, Inc., which was aoquired on April 2, 
1362, Fireproof cmgineers and distributes a type of re¬ 
inforced concrete floor and roof systens composed of flag 
blocks, conoPetereinforcing bars and accessory items. 

Reinforcing bari and whldhd wire fabric are used 
primarily in monolithic reinforced concrete structure. 

So tliis aaBg>any primarily serves the building 
in^Iustry and partioularly reinforced concrete building 
construction. The major competitors are steel pr^ucers 
surh as Bethlehem Steel, United States Steel, Republic 
Steel Corporation, Inland steel. Fireproof purchases its 


purchases f 


of these same oospanios. 


Fireproof also Mrchandises Mtal wire and combined 
wire and lathe for plaster together with accessories such 
as channels, angles, tying devices. 


The major 


are the National Oypeum Coapany. 


rtitors in the Mtal lathing field 
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Thtt c<wq;>«ny also supplied oorrugatad and flat 
steal forms for usa in constructing oonerata floors mod 
roofs of steal frama structxuras as mall as support tiasr 
vii^n clips used in concrete fireproofing around structural 
steal maabers in buildings. Tha fireproof markets are largal^ 
in tha metropolitan New York City area, as wall as surround¬ 
ing counties in New York and Connecticut and Northern New 
Jersey. The company sales organisation comprised soma t%#enty 
salesmen selling directly to concrete and general contractors 
lathing contractors and road contractors, and these were 
supported by five product managers who provided technical 
assistance for the lines within their area. 

Fireproof and its subsidiaries employed approximate 
iy 140 people comprising 80 salaried personnel and 60 hourly 
paid personnel. Its main offices, oomprising 6,800 square 
^^r't and principal warehouse space comprising 33,000 square 
feet on the appraisal date wbre located at 138 Bruckner 
boulevard in the Bronx and were leased at an annual rental 
of $32,000 for a lease term to expire in March, 1971. 

There were approximately 175,000 square feet of 
storage and fat>rieating yards in the Bronx. This particular 
area was served by rail servioe and had food truck access. 

The next step in the investigation, Z visited the 
present offices and plant of Fireproof and discossed 
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operations as of February, 1966, and prior, with Hr. 

Ray Davies, president of Fireproof, and Mr. Joseph Castro, 
who is the treasurer. 

1 also obtained certain financial statements 
relating to the coavany*s operations. 

I next reviewed the sales and earnings of Fireproof 
Products for the period as set forth in the statements of 
the consolidated income for the years ended December 31, 

1960 to 1964 aui for the two six-8»nth periods ending June 
30, 1964 and 1965 as set forth in the aforementioned proxy 
statement. 


I was also provided with a copy of the unconsolidat^ 
financial statement as of December 31, 1965, the other 
exhibit referred to, prepared by the company's certified 
public accountants. 

In order to obtain the net income for 1965 on a 


18 


19 

20 
21 
22 

23 

24 


base consistent with the consolidated statements. 1 also 
obtained the financial statements for Steel Erecting 
Company, Inc. and Republic Fireproofing Company. Inc. for the 
year 1965. 

It is noted that the sales revenues are somewhat 

erratic. 

MR. FELDSUUUi Somewhat what? 


i 

f 


THE WITNESSt Erratic, cyclical. 
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MR. PBXtDSHUHt Your Uofior# th«s« x«oorda 
characterisations or conclusions. I don't know that there 
is a proper foundation laid for the word "erratic.* 

THE COURTS It is oosssonly used. The nan has been 
put on as an expert. Obviously he has to cows to a oonclu- 
Sion. Objection overruled. 

A The sales revenues fluctuated from a low of 
$11,987*000 in 1964 to a high of $14,526,000 in 1962. These 
sales revenues generally declined from that high of 1962 
through 1964. It showed a slight upturn in 1965 totaling 
$12,554,000. 

Het incosie as shown in the figures, consolidated 
figures, set forth in the proxy statesMnt for 1960 was 
S5,500| 1941, 60,800s 1962, 96,800f 1963, 94,400f and in 
1964, $173,800. 

The figure for 1965 frosi the unconsolidated state** 
ment for Fireproof Products Coopany was $37,800. Tothat 
I added the net incotse of the aforesMntioned subsidiaries. 
Steel Erecting Cosqpany in the anount of $18,300, and 
Republic Fireproof Coag>any, $17,900, for a total of $74,000, 
which is a figure coaparable to the ones sot forth in the 
consolidated statesient. 

It should be noted that the profitability of 
rireproof Products is quite low. The net inoosw as a 
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parcontage of sales revenues ranges frosi a low of .3 of 
1 per cent for 1965 to a high of 1.5 per cent for the company 
in 196^. 

f 

Due to the nature of this business, it being 
related to construotion, which is a sooiewhat cyclical industry, 
and because of the fluctuating sales and income, an average 
or two or more years net income is more meaningful as an 
indication of the prospective earnings of this company than 
the inooBie of any particular year. 

MR. PELDSUOHt Would you keep your voice up just 

a bit? 

THE WITNSSSt All right. 

A The significant averages for the period studied for 
profit are as followst 

The average for the years 1960 to 1964 was 
$96,200. The average for 1961 through 1965 was $100,000. 

And the average for 1964 and 19f5 was $123,900. 

I also reviewed the financial condition of 
Fireproof Product^ aet forth in the oonsolidated balance 
sheet aa of December 31, 1964, which was shown in the proxy 
statement, and the unconsolidated balanoo sheet as of 
December 31, 1965, as set forth in the separate financial 
statement famished. 

The oonoolidated net %rorth at Decern}<er 31, 1964. 


MWTNIIIM OWTRICT COtMT RCRORTKIW. U.«. COURTNOUM 
rOCCV MWRRC. RCR ''MR. R.V. CO 


25 






21 I 


22 j 


9wy Russ«ll-^ir«et X 5 

WM $1,7Si 4,000 or $141.85 por sharo. Tho book not worth 


of tho Piroproof Products Cosqpsny not consolidated at 
D«oas8>ar 31, 1965, was $1,708,000. 

The uAoonsolldatad cosipaay at nsnanlisj 31, 1965, 
had currant assets of $4,393,000 and currant liablUtlas of 
$2,611,000, tho nat working capital of $1,782,000. Tha 
currant ratio, trhieh is tha ratio of currant assets to currant 
liabilities, was 2.83 and tha tumowar or working capital 
divided into sales was 7 tines, and 1 concluded that working 
capital was adequate for operations at that tins 


TU£ COURTI May I have that just again, please? 


I lost it. 


THE WITNESSI I concluded that working capital 


was adequate at that tine. 


A Other assets as shown in the balance sheet are 
comprised of fixed assets of $309,000. I night mention 
that I am rounding these figures off to the nearest thousand 
dollars. And investnents of $636,000. The net investment 
in subsidiaries and affiliates was $636,000 ninus an indebted^ 
ness to A subsidiary taken of $226,000, leaving $410,000 
as the net investnent. 

It should be noted that the return on investment 
for Fireproof not consolidated for 1965 was 2.2 per cent. 

The return on investment using the five-year average 
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profitability of approximately $100*000 would be slightly 
leas than 6 par cent. 

Having raviawad tha history and description of 


the business and tha financial statamants of Fireproof* tha 
next step in tha evaluation is to translate these■factors 
into value. In valuing the entire capital stock of a 
business enterprise* tha principal naacura of value is the 
present value of future earnings to be derived from the 
enterprise. In valuing an entire company* dividends are 
given little or no weight as the purchaser of tho entire 
company can vary the dividends at will. 

The selection of appropriate multiples of esurnings 
to be i 4 »plied in valuing this company can be based upon 

j 

experience and judgsmnt but it is helpful to analyze the 
multiples i^ich the investment community applies to the 
companies engaged in similar lines of business whose stocks 
are publicly traded. A search of the various financial 
souroes in this instance indicated that there were no 
companies available for analysis exactly similar to Fireproof 
Products* but there were several companies in related 
businesses* and Z selected five companies as a guide in 
selecting the appropriate market ratio. These companies, 
were Ceoo Corporation* Belmont Iron Works* A. M. Castle t 
Company* Eari N. Jorgensen t Company and Norrison-Knudsen 


Company. 
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Ceco Corporation manufncturan and diatritoataa 
steal products including rainforeing bars, steal joists, 
slioras and rip dock and other steel building aaterial. 

It sells nationwide and has total sales of $117,000,000 in 
1965. 

Belmont Iron Works is engaged in design, fabrica¬ 
tion and erection of structural steel for buildings and 
bridges, including the sale of products for installation 
abroad. The sales were 9.7 million in 1965. 

A. Castle «t Company is engaged in the distribu¬ 
tion of steel and other products throoghout the li|i4i]Lt Nest 
and Pacific Coast and on the East Coast. The 1965 sales 
were $64 million. 

Lari M. Jorgensen Company is engaged in the ware¬ 
housing and distribution of steel and aluad.nun products and 
also produces steel forcings. Its sales in 1965 were 
$94 million. 

Morrison-Knudsen is a general contractor engaged 
in heavy or engineering type of construction whose 1965 
sales were $167 million. 

I have prepared a summary of the analysis of these 
comparative companies. It's included in the papers which 
were marked for an exhibit earlier. It shows, among other 
things, the ratio of the aggregate market price of the 
oommon ;hares at the end of January, 1966, to 196S earnings. 
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2 

the five-yoer average earnings and the average 1964 and 1965 

3 

eamlngs# and net worth* 

4 

The schedule Is identified herein as Schedule 2. 

a 

5 

THB COURTi Why don't we take a short recess. 

6 

(Recess) 

7 

A The ratios of aggregate loarket price of the cosnnon 

8 

shares at the end of January, 1966, to 1965 earnings for 

9 

these selected ooBpanies ranged from a low of 7.3 for belsont 

10 

Iron works to 12 for Morrison-Knudsen Company and the average 

11 

for the five was 10.1. 

12 

The ratios of market price to five-year average 

13 

earnings ranged from a high of 19.1 for Castle to 12.9 for 

14 

Horrison^Knudsen and the average was 15.3. 

15 

The ratio of suurket price of common shares to the 

16 

average 1964 and 1965 earnings ranged from a low of 8.5 for 

17 

Ceoo Corporation to 12.8 for A.M. Castle and the average 

18 

was 11.3. 

19 

AS an indication of the growth in sales for these 

20 

companies, I calculated the ratio of 1965 sales to 1961 

21 

sales, and for Ceco Corporation that average was 1.47. for 

22 

lielmont it was .94, for Castle it was 1.8 and for Jorgensen 

23 

1.57, Morrison-Knudsen 1.29, indicating that all but one 

94 

of these oomfmnLmg were exhibiting fair growth during this 

25 

period. 
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2 

And tne net Incom* in th« five yMurn for Coco 


3 

allowed an increase of 90 per cent, for Castle 161 per 


4 

cent, Jorgenson 181 per cent, Morrlson-Knudsen ws about 

t 

5 

tlie saXitc. 

1 

6 

These coBipanles have generally shown growth in 

i 

7 

earnings over the period. Whan you have a situation where — 

f 

i 

8 

you will naturally have a situation where the 1965 earnings 

1 

9 

are considerably higher than the five-year average earnings. 

1 

10 

and therefore ratios of current arket price of stock, if 

1 

i 

11 

they average alx>ut 10 times for 19G~« earnings, would average 

1 

1 

1 

12 

naturally average much higher for the five-year average. 


13 

and in this case, as 1 said, that was 15.8 times. But in 


14 

the case of these companies, currant earnings are much 


IS 

more indicative of the potential earnings of the companies 

I 

1 

16 

rather than the five-year average earnings. 

1 

17 

I think in the case of Fireproof Products that 


18 

1 

is not true because of the fluctuation of earnings, and 


19 j 

it is my opinion that as of that tine the prospective 


30 * 

earnings wore more properly indicated as sosiewhere bet%feen 

i 


21 

the average of the 1965-1965 earnings and the five-year 


22 

i 

averagw earnings rsther than the most recent year's 


23 

earnings, which at that tins was 1965, and the eerninga 


24 

1 

^ were dowr^. The 1964 earnings vrere abnorsially high. 


2S i 

j 

based upon the analysis of ths oonperativs 


I 

i 

1 
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companies and the exercise of judgment, I concluded that the 
proper multiples to be applied to average 1964-1965 earnings 
for Fireproof and the five-year average earnings were 10 
txmos. In my opinion at that time, it was not in a growth 
situation. 

The indications of value are therefore 10 tiroes 
the two-year average earnings of $123,900 or $1,239,000, 
and 10 times the five-year average earnings of 100,000 are 
$1 million. The average of those two figures is approximate- 
ly 1,119,000, which for the 11,702 shares amounts tc approx¬ 
imately $95.60 per share. 

In consideration of all of the relevant factors 
involved, 1 concluded that the fair market value of Fireproof 
Products' shares was $100 per share. 

Q Did you take into consideration underlying book 
values? 

A I did take that into consideration and I don't 
feel that the net worth as — that the book net worth as 
stated is indicative of value of this company because the 
earnings were not sufficient to justify an investment of 
that amount of money. 

NR. PALWICKs No further direct. 

MH. FCLDSHUHi Your iloncr, may I suggest at this 
point that %#e adjourn for lunch. During that hour, if that 
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be your iJoiior'a wish, I will devote wyself to trying to 
absorb the information that this witiM«»s has given in order n 
to prepare effootively cross examination. 

THi) COURTt How many more witnesses will you have, 
Mr. Palwick? 

MR. PALWICK: I am sorry. 

TliL COURTt How many more witnesses after Mr. 

Russell? 

MR. PALWICK: I was told last night that Mr. 
Feldshun doos not intend to call Mr. Willard XjS Morte — 

MR. PZLOSiiUii: You were told what? 

MR, PALWICK: That you did not intend to call -- 

Mil. PELDSHUIIt That is not so. 

MR. PALWICK: Zt. U If ;la t Wl d tO 

call Willard La Morte, I would like to call Willard La Morte 
as an adverse witness. 

MR. PEL08HU11: 1 don't think 1 am called upon 
to make a decision as to that. The only area we are con* 
corned with now, if it please the Court, is we are on 
plaintiff's ease. 

Ti!L COUP.T: I am inclined to agree with that. I 
think. Hr. Palwick, you will have to make your own decision 
without regard to what the defendant suiy or nay not do. 

MR. P,>LWICK: Then I will call Mr. Willard 



•I 
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La Morta as an advorae witnoss. 

THE COURTS I will adjourn. My only problem with 
It, Mr, Feldshuh, is that y:u have an expert witness and I 
was just looking at the tine. If I am going to give you time 
for lunch to prepare, 1 will have to similarly do it with 
Mr. PalwicK when you put your expert on, if he has some 
inforaatioii like that. I am not sure I want to get myself 
in that position where I have to have that delay. I will 
risk it and we will adjourn until It30. 

MR. FELDSHUHt Thank you very much, vour Honor. 

(Whereupon, a Ivuncheon recess was taken until 
1x30 p.A.) > 
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AFTERNOON SESSION 


J O li N G. RUSSELL, resUMd. 


CROSS EXJiMINATION 


lt3S P. N. 


liY MR. FELDSilUUt 

Q Mr. Ruasoll, your approach to the valuation of 
the Fireproof oharas was based upon the nathod of prica- 
earninqs ratio, is tliat correct, sir? 

A The prica-earninqs ratio as indicated by the ! 

j '?olicly traded companies was one of tha factors I considered 
in arriving at loy multiple of 10 to apply to tha prospective 
earnings of tlie company. 1 in a sense was capitalising 
prospective earnings by a multiple of 10. 

Q And that is how you arrived, did you not, sir, 
when you testified to his Honor that tha tvo-yaar average 
of earnings multiplied by 10 came to $1,239,000, do you 
recall that, sir? 

A Yes. 

0 And that two years being 1964 and 1965? 

A night. 

Q And you also testified, did you not, that with 

regard to the five-year average earnings, that you arrived 
on the multiple of 10 times earnings at $1 million, is that 
right, sir? 
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A That wa* the result of the calculation# right. 

Q And then you took those two figures and you 

averaged thee you arrived at a figure of $l#119»000f 
is that right? 

A Correct. 


Q And you then divided that figure by 11«702 shares 


which 


iported to you as the issued and outstanding 


shares as of oeeseber 31# 1965? 

A Right. 

Q Sir# with regard to that area# you did consider, 
did you not. Plaintiff's Exhibit 14 in evidence - 
MR. PELDSROHt May I have it? 


A Xs that the 1965 stateeent? 

Q Yea# it is the 1965 report prepared by the 
certified public acoountants. Do you have it. air? 

A Yes. 

Q 1 t ake it# sir# you exanined this report very 

carefully# did you not? 

A Yes. 

U Did you see anything unusual about it# now 
referring to Plaintiff's Exhibit 14 in evidence? 

A Ho# I didn't note anything unusual. 

0 Sir# with regard to your procedures in valuing# 
how would you treat a non-recurring Itee? Does this 


•eWTNUH OMTIHCT COUHT MKMATCM. 04. COUW^esoM 
rSkCV MMAIIC. Ml« YONK. H.V. CO »■«••• 


<* 






9^/ Russell-orosB 161 

non-recurring item have a significant inpaot upon earnings? 

A A non-recurring item can have a significant 1 

impact upon earnings. 

0 It can have? 

A It can have. 

•3 Sir, would you kindly look at Schedule 3 in 

riaintiff's Lxliibit 14 in evidence, please? 

Sir, you see Schedule 3 as general and adninistrati 
expenses, is that right? 

A Right. 

TJow, looking down that column, do you see a write¬ 
off "Bad debts, V92,101.53*? 

A Yes. 

Q As far as you are concerned, sir, isn't that a 
non-recurring item? 


18 ii 


21 II 


25 ■! 


u Did you examine the prior balance sheets to 
determine whether a b^ld debt of that magnitude had previously 
been written off? 

A Yes, I did, and there were bad debts in exoess of 
tnat written off in prior years. 

C’ Let's see. What prior years, sir? Noold you say 
as of becomber 31, 1964? 


•64, '63, '62. 


.OVTmCwn OUTW.CT count NINOHTCNt. U t. COUNTMOUtC 
rOLKV lOUANI. Nl« TONK. M.V. CO T>«MO 




162 


Russell-croBa 


0 Would you show ne« air# whore you got that 
infomation, '63« *627 


HR* FELDSHUHi I will withdraw that for a moaent. 


your honor* 


0 Sir» I ahow you this paper axwi I aak you, sir, 
is this the financial statanant of Kuttnar, Weiss ( Uennan >- 
please look at it — as of Deoenber 31, 1964? 

MR* PALNZCKi Objection* The witness is not 

coapetent to say what that dooua«nt is. The document speaks j 

1 

1 

for itself* 

THE COURT I CMajection lustainad* 

Q Mr. Russell, in examining your records you had 
opportunity to look, did you not, at the proxy statement, 
being Plaintiff's Exhibit 13 in evidence? 

A Right* 

Q )>oes the proxy statement. Plaintiff's Exhibit 13 
in evidence, contain an operating statement of Fireproof 
for the periods 1965 back to 19 — or 1964 back to 1060? 

A Yes. 

Q Would you look at it, please? 

MR. PAUfZCXi Are you referring to page 15 now? 

THE WXTIMSI Yes. 

MR. PALWICKi Are we referring to page 15 now? 
hr. FELDSHUHi Yes, page 15* 
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Q Sir, you see tho not incone for 1964 r«TX>rt«4 
there, do you not? 

A Yes • 

C At $173,000? 

A Right. 

0 NOW, if I told you, sir, that the financial report 

of Kuttner, Weiss & borman for the period Deoeeber 31, 1964, 
in Schedule 3 thereof, reports bad debts at $476.67 and, 
sir, assuming 1 told you that and you had knowledge that in j 
Plaintiff's Exhibit 14 in evidence bad debts CiJ $92,000, I 

I 

I 

round figures, was written off, «rould that make a difference 
to you witli regard to your evaluation of the Fireproof 
sliares? 

A Well, if 1 knew that $92,000 was abnonnal to 
that degree in comparison to the $400-odd in 1964, I 
prooably would have concluded that was abnorswl. 

U More you furnished witli other than what appears 
in ’'laintiff's Lxhibit 13, namely, the proxy statementr 
were you furnished with tho definitive report of the 
certified public accountants? 

/. As indicated in my earlier statement, when I 
visited tae prooerty to interview Mr. Davies, 1 was fumishei 
with certain other financial statements. 

' I show you this paper and I ask you, sir, whether 

t 

I 
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I 

or not you rooo 9 iiizo this booklet to be one of the papers 

I 

shoim to you at the tlae of yoxir visit. Would you look at 

it, please? 

A Yes, I was furnished with a similar statement, 
with a copy of that statement. 

MR. FELDSUUHt I will now offer it, your Honor. 

MR. PALWICKi Mo objection. 

THE COURTS Is that the statesient for 1964? 

MR. FELDSHUHt Yes, sir. This is a detailed 

! 

I 

financial report for 1964, your Honor. ! 

(Defendant's Exhibit R was received in 
evidence.) 

Q Now, looking at Schedule 3 in Defendant's Exhibit 
R, you see there, do you not. Insofar as bad debts are 
alleged, $476.77. Do you see that, sir? 

A Yes. 

Q And you also Icnow that as of December 31, 1965 the 
bad debt schedule or iRflNld had an item of over $92,000? 

A Yes. 

Q Now, sir, having that in mind, isn't it customary 
to either eliminate or snake some adjustment for a non¬ 
recurring expense item? 

A It is, but there were some charges to bad debts 
made in every year for the period shown. In at least one ^ 
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year auostantiallv in excess of $92,000. But when you tal^e 
tiio average of the two years, which Is what I did, this 
levels out tlie effect of such an item of expense occurring 
in one of the years. 

Q Sijf, what'I am asking you is when you arrived at 
that figure of $100 on a prico-earnings ratio, did you 
consider the fact on your valuation for the year 1965 which 
you averaged v/ith 1964 a bad debt of $92,000 as compared 
with $400 tlie year before? 

A by averaging the two, the abnormality is washed 

out. 

Q An aijnormality between $400 and $92,000, you averag »d 
thOM and the abnormality is wiped out| that is your 
testimony, sir? 

Right. Also -- 

THE COURT; Would you explain that to me, Mr. 

Russell? I don't understand your MltioiMllt for that. It 
seems to me a $92,000 bad debt which may be a non-recurring 
Item and a $4CO debt in another, that merely adding them 
together doesn't seem to me to come out with the elimination 
of the natter. I would appreciate an explanation of that. 

THE WITNESS; Bad debts being charged as an 
GTierating expense or general administrative expense for 
"■irenroof Products was not a non-recurring item. 


I 
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There %Mre sane cher^es for bad debbs In every year of bhe 
five-year period we are loold.ng at, and they ranged from the 
low of $470-odd for 1964 to a high of — I don't have the 
figure in front of ae, but well over — as I recall, %»ell 
over 6150,000 in one of the other years. 

So I am not saying that — X am not accepting that 
they are non—recurring, I am saying that they are items 
whi^ appear in different degrees in each of those years 
and that when I average two years together, that I level out 
the effect of it. 

TUK COURTS That is an entirely different thing 
than you seemed to be sayixsg. I now understand you. You 
are saying that bad debts appeared during the five-year 
period that you studied and even though between *64 and *65 
there was an upaxwl down, that over tisM by adding the two 
together you averaged it out and probably came up with the 
correct results taking it all into account? 

THE WITNESSt I believe so. 

THE COURTS Now I understand you. 

MR. PELDSllUHs Thank you, air. 

SY MR. PELDSllUHs 

0 How, referring to Defendant's Exhibit 0 for 
identification, sir, being the notes frosn which you read 
during your testimony, show me, sir, where anywhere — 


-■■'V 
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MR. RALWICK: 1 object to that. He paraphrased 

his notes. 

MR. PULDSUUHI I will accept that. 

You paraphrased your notes. Tell me, sir. where 
in these notes, if at all, is one indication that there were 
prior bad debts taken off in the years *60, *61, *62, *63 
in the magnitude of over $!^2,000. 

A Nowhere in those figures is that clearly set out. 

xnr. COURT: Mr. Feldshuh, I think that kind of 
naostion again is to me a waste of time. If you have 
possession of those items and if those bad debts did not 
occur, vou are in the beat position to indicate it and to 
show it. Mr. La Morte would have possession of them. There 
is no point in our going into the business with Mr. Russell 
on that. 

MR. PLLDSHUIl: Only from tlie point of view of 

valuation, sir, and what an expert does. 

YllL COURT; 1 nn prepared for you to go to the 
question of evaluation with him and to probe as far as you 
v/ant to go, ’jut if no item greater than that appears, you 
are in iiotter oosition to know it and get those figures 

before the Court than »r. Russell is. There is no point in 
asking him about it. 

MR. PhLOShUb: All right, air. 
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2 

THE COURT 1 If ha is wrongs then you can show it. 

\ 

3 

MR. rELOflBUHi. My approach, your Honor, with all 

i 

' 

4 

due deference, was to establish a procedure by an expert as 

j 

5 

to evaluations in the sense that **’- 

j 

i 

6 

THE COURTS I am prepared for you to do that and 


7 

you are perfectly free to do it. My only quarrel at the 


8 

moment with it is to ask this witness questions that you 


9 

probably know more about in terns of getting the facts than 


10 

' he does. 


11 

MR. REUaSHUHs Very good. I sec your point. 


12 

MR, PALWICKs There is a further objection. Mr. 


13 

Feldshuh is trying to pin the witness down to what is 


14 

contained in his notes. The witness is here testifying as 


IS 

a result of his own knowledge and his own recollection and 


16 

he is just using the notes to refresh his recollection. 


17 

THE COORTi I don't know. I think that as I 


18 

listened and saw the testimony of Mr. Russell, it did appear 


19 

to me he was closely following his notes. Ho Is an expert. 


20 

He can answer any questions, and I am going tc allow Mr. 

i 

i 

21 

Feldshuh within reason to cross examine him. 


22 

Q Please toll maw >1^’, with regard to a non-rocurring 

< 

t 

23 

bad debt, if it appeared to you in your examination ot 



finenciela of the subject company, what impact would you 


2S 

give to that? 

\ 1 
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1 

2 

A If an expense was actually non-recurring, I 

• 

3 

would olimlnato it as an expense. 


4 

0 Mow, if tha^ were so with regard to Plaintiff's 


5 

Ir.xhibit 14 in evidence, nanely, the 1965 report where i92,000 


6 

; was involved and set out in Schedule 3, predicated upon your 

; 

7 

procedure as an expert you would eliminate that $92,000, is 

1 

8 

that right, sir? 

i 

9 

1 

A But I have already said Iddn't think it was non¬ 

1 

10 1 

recurring and therefore — 

1 

11 

Q Assuming it was, what would you do about it? 

1 

12 

h I would give the same answer. If I know of a non¬ 

j 

13 

recurring expp-nse, then the normal procedure is to eliminate 

1 

14 

1 

it as an expense. 

1 

15 

0 What would be the impact of the elimination of that 

1 

16 

expense upon the operating profit or net incosie for that 

1 

1 

1 

particular year? 

1 

18 i! 

i 

A Well, it would be approximately one-half of i 


19 

1 

^i2,000 or $46,000. 


•JO li 

'J When you say "one-half," you have given it the 


1 ' 

aftor-tax impact, is that right, air? 


li 

A Right, 



0 liut the before-tax income would be increased by 


‘1 

$>2,$00? j 


^ :i 

1 

A Correct. 
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Q Slr« in that oircui&stance, with regard to Plaintiff 
i:xhibit 13 in evidence, I take it, air, that the net income 
for the year 1964 — I an sorry — it is not here, with 
regard to the net income for 1965, as you testified — 

NR. FELDSHUHt I will withdraw the question, your 
Honor. I think your Honor has got it. 

Q Mr. Russell, upon your occasion to visit at the 
plant or at Shattuck Denn, when did that visit take place? 
(Pause) 

Q Sir, could you give me the approximate date? | 

A I believe that was in February or March of 1972. 

I 

I could check it nore definitely. | 

0 That's all right, February or March of 1972 is j 


8 1 


1 

i 

i 

i 

9- 

1 

I 


I 

i 

I 

1 


J 

: 


. \ 


fine. 

Sir, at that time you spoke with Mr. Davies and 
Mr. Castro? 

A That's correct. 

Q And vju discussed the posture of Fireproof an it 
existed in the years 1960 down to 1965? 

A Correct. 

Q In the course of that discussion, did you over 
hear of the name of a company Byansel, one word, the 
B-y-a-n-s-e-l Company? 

A Ho. 


1 




I 

I 


t 
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1 

2 

0 Never heard of that. 

I 

1 

l> 

You have been engaged in your profession for s 


4 

long period of time, as you have testified. In the course 


5 

of your work and particularly in your professional assooietio 

• 

ts, ' 

6 

did you ever cone across the name I>u£f, Anderson « Clark? 

■ 

7 

A I don't recall over having done so, no. 

i 

8 

Q The name means nothing to you? 

' 

9 

A Nothing. 

1 

10 

0 Did you ask Mr. Davies whether or not the directors 

, 

11 

of Shattuck Donn solicited a report issnediately prior to the 

I 

12 

occasion of sending out the proxy statsMnt fran a profession 

- i 

13 

al company engaged in appraising securities and stocks with 

■ 

14 

regard to Fireproof? 


15 

s 

0 

< 

■ 

16 

Q Sir, I show you this book and again I ask you. 

• 

17 

was it ever mentioned to you that on or about 1965, and 

t 

1 

18 

particularly June 24, 1965, the board of directors of 

* 

1 

1 

19 

Shattuck Denn Mining Corporation were furnished with a 

1 

20 i 

il 

report reviewing the proposed aoquisition of Fireproof 

i 

( 

2 : 

■i 

1 

Products Company, Inc. by Shattuck Denn Mining Corporation? 

i 

i 

1 

22 1 
i 

li 

v.R. PALWICK: I object to the question. It assumci 

j 

1 

l! 

1 

! 

a fact not in evidence. Jxst him ask whether such a report 

1 

‘24 j 

1 

1 

was ever prepared. 


25 1 
*1 

!! 

MR. FKLDSllUlii I aci just asking if he was ever 


1 

• 1 

SOCThFRN CiSTRICT court RCRONTCRi. U.S. COURTHOUSC 

1 

• t 

FOLKV SQUArtC, MEW VORIC. R.V. CO 7.4M0 







4 


I 

1 


1 

Russell-cross 172 


2 

told about, any such report. 

1 

t 

• 

3 

A NO. 


4 

Q I take It you were never told about Byaxisel 

» 

5 

Coa^any aa bein9 a ooaqpany Involved in Fireproof? 

1 

6 

A X was 


7 

Q Nlll you look at page 15 of Plaintiff's Exhibit 

1 

8 

13 in evideaoe with regard to the net sales revenues and 


9 

n^t inooB»? fou saw, did you not, an extreme difference 


10 

between the net inoows in 1960 and 1961 as compared with 


11 

1962? 


12 

A Yes. 


13 

Q When you saw that extreme difference, did you not 


14 

ask Mr. Davies or Mr. Castro what is the basis for that 

1 

1 

15 

difference? 

i 

f 

1 

16 

A We discussed operations of the company in general. 


17 

Q Didn't you ask them whether or not — 


18 

1 

M*. PALWICKt May he finish his answer? 

19 

interrupted the witness. 


20 

THE COUWTi Mr. Feldshuh, allow him to finish. 


21 

MR. FELDSHUH X I beg your pardon. I thought he 


22 

was finished. 

i 

1 

23 

A We discussed operations of the company in general, 

.! 

1 

24 

but X did not and normally would not ask such a question. 

I 

* 

1 I would make my own analysis of th; various items of 

1 

— 
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cxnonsc:, and if any particular one of those seened question- i 
able or unusual, then I might ask him about it. 

I 

Q Well, you knew about the Kepublio Company, didn't 
you, sir, as you testified? 

A Yes. 

Q Didn't it strike you that you should ask whether 

or not the Republic Company was consolidated with Fireproof 
from the x>oint of view of reporting in the yeats *60 and *61? 

A Well, Republic was acquired in 1962. 

0 Right. So, therefore, the difference between *60 

and *61 would arise by reason of the acquisition of another 
conpanv, in that rig.ht, sir? 

A It could have, but it so happened that Republic 
was never much of a contributor to earnings. 

o What other company was there that contributed? 

A I did ask them about Republic and learned it was 
never a successful company. 

C but you did testify you examined the financial 
reports of Republic; do you remember that teetimony, sir? 

A I don't recall speaking to that particular questioi . 

I did -- 1 wan furnished copies of Republic's financial 
jtatuircnts and did examine them. 

0 With regard to your procedures in evaluating and 
when you knrw that a company is reporting on a non-consolidauod 


southern O STWICT COU«T MCPONTCNt, U.S. COUNTMOUtC 
rOLCV tOUANC. NEW VOMK. M.Y. CO 7>4««0 










IT* 


(! 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

~ 26 


qwy Russell-cross 174 

basis in prior years emd is then reporting on a consolidated 
basis, don't you take that factor into consideration? 

A Oh, certainly,-and I did. 

Q And you did that in what respect, sir? 

A In adjusting the 1965 statements, for which 

Fireproof Products was an unconsolidated statement. 1 added 
to it the income from the subsidiaries. 

Q But you had never been told ttet iBMttUMl taftA been 
a company that was liquidated into Fireproof in 1963? 

A No. 

0 That information wasn't furnished to you at all? 

A No. 

Q Therefore, sir, having that information and 

recognizing that it is now assuming on a consolidated basis, 
those swings in that income wouldn't be that great, would 
they? 


A I don't know anything about Byansel. 

Q Let'i; take Republic. 

A What was it? 

Q When you saw this difference between 60,000 net 
income in *61 and 96 in *62, weren't you obliged, knov/ing 
that *61 and '60 were years when Republic was not consolidatejl 
with Fireproof from the point of view of reporting, didn't 
you have to adjust for that factor? 
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J 

'1 

3 i 

»’» 'Well, that factor -- 


MR. PALWICK: I object to this line of qaestioniiv? 

t 

4 

on tJie nround that on page 15 at the top it saye "The 

1 

5 

following statements of consolidated income of Fireproof 

j 


6 

1 

Products, Tnc. and consolidated subsidiaries for the years 


7 1 

1 

8 1 

n 

ended December 31, 1960 to 1964, inclusive,* and so forth. 


So these figures in the proxy statement are 



actually consolidated 'itatements. 


10 ; 

1 

j V.n, PEEOSHUH: I agree that they may be reported 

■ Jiero as consolidated statements, but the fact la that the 


11 1 


12 

witness testified that Republic wasn't consolidated until 

\ 

13 

1362. So I am just bringing that to the attention of the 


14 

i 

1 Court from the point of view of the weight. 

\ 

15 

! THE WITNESS: It iSasn't even owned in 1962. 

1 

16 

1 

i 

TUi: COURT: The objection is not well taken. As 

\ 

1 

t 

17 

1 understand what Mr, Feldsliuh is attempting to do is to 


,8 j 

1 cTuostion the method employed by Mr. Russell in arriving 

1 

’9 1 

' at his various conclusions, and at this point one of the 


20 1 

i conclusions on which he based his evaluation •>- at least 

,1 

' 

21 ' 

one* of tne considerations -- was the wide fluctuation in the 

ji 

1 

22 

; net earnings. 

1 

it 

1 

II The question, I gather, is to attaapt to 

1 

24 

1 ' 

1 dcterninc waether ho took into account the subsidiary 

tt 


25 

,1 

,j companies which v.’erc consolidated after 1961. 

'l 

; 


. 1 
:! 
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All right. Tlui objection is overruled. 

Q Sir, you testified —> 

MR. FEZjOSIIUHi I will go off on another subject* 
your Honor. 

0 You testified that Steel Erecting Conpany was 
consolidated in 1965. Do you recall that testimony* sir? 

A Yes. I was informed that Steel Erecting was 
created in 1965. 

0 Mere you ever informed that there had been a prior 
Steel Srecting Company? 

A I was xkot informed that there had been a prior 
Steel Erecting Cos^any. I understood that the same functions 
that were henceforth carried on by Steel Erecting Company had 
been carried on before by Fireproof Products but not as a 
separate subsidiary. 

0 I see. And if inforsiation to the contrary were 

furnished to you* that might make a difference in your j 

I 

evaluation* would it not* sir? 

A It oould. 

Q And you would have to go through a procedure* I am 
sure* which is professionally recognised of getting up what 
we oall a pro forma* recognising either the existenoe or 
non*^xistanoe of this affiliate or consolidated coaqpany? j 

A Perhaps. But the impact of Steel Erecting Conmany ! 


f 

( 

1 

I 

i 
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was very mlnir-al on the entire operation. 


sir? 


When you say "minimal," what do you mean by that. 


I mean that it was not a major factor in arriving 


at the value of Fireproof Products. 

Q I am a little bit at a loss as to how you can 
arrive at that conclusion when the revenue and sales through¬ 
out this period are oretty much the s^uM and yet the net 


income is so vastly different. That is Sbill your conclusion, 
ia that right, sir, even though the revenue is pretty much 
the same? Very well. j 

Wow, sir, upon your occasion of visiting Mr. Davies 
and Mr. Castro in 1972, you visited them at a SK>dem building, 
did you not, up in the Bronx? Do you recall that, sir? 

A Yes. 

I 

Q Were you told that the land upon which this buildii^ 
was standing was owned by Fireproof in 1964? 

A Yes, 1 believe I was aware of that. 

0 And, sir, being aware of that, at that tisM were I 
you told it was vacant land without a building? Is that 1 


right? 


•As I recall, I was told that, yes. 

So that factually, sir, this was a non-operating 


asset, is that right? 


SOUTmCMN district COO**T u.t. COUIITMOUSt 
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A Right. 

Q And it was not contributing to earnings« is that 

right? 

A Not at the moment. 

Q How would you treat it from the point of view of 
using the prioe-eamings ratio to evaluate that asset? 

A As I recall, it was the intention of the company 
to move out of its all or then present quarters Md con¬ 
struct a new building mi that property. 

Q Yes? 

A But when they did accomplish that, that did not 
mean that the earnings and sales of the company were goinq 
to issaediately increase because of that factor. 

Q I didn't think I asked you that, sir. I asked 
you, given an asset which is non-operating and when you come 
to value Fireproof shares, didn't you inquire what the cost 
of this property was, at least? 

A If it is strictly a non-operating asset and can 
be disposed of with no present or future effect upon the 
company, no other factors involved, it can be considered as 
a non-operating asset and added to a value determined by 
earnings, but that was not the case in this instance because 
they intended to use it in operations. They just hadn't 
done it yet. 
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0 Ooes that mean that because they hadn't done it 
yet by 19b5 that you just ignored it? Is that it? 

A I was making an evaluation based upon prospective 
earnings. 

Q They didn't tell you that the property cost 
$200,000^ did they, sir? 

A I may have seen that or — they may have told me 
that. I would have to see my notes. 

'J They didn't tell you there was an appraised value 
on tnat property around June, 1965, and December 31, 1964, 
of $475,000; theydLdn't tell you that, did they, sir? 

A I don't Ov'tlieve so. 

0 Sir, are you familiar with a treatise called 
Valuing a Company written by George D. McCarthy, CPA, retired 
partner. Price, Waterhouse & Company, and Robert E. iiealy, 

• PA, partner. Price, Waterhouse & Company? Are you familiar 
with this treatise? 

A Mo, I am not. 

Q You have >: ver seen it before? 

A I may have seen it but I have never read it. I 

jon't recall having seen it. Is that the one written in 
connection with the Canadian — 

Q No, it has nothing to do witli Canada, as far as I 
know. I have read it and it has nothing to do with Canada. 
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but in applying it to any particular instance it nay not be 
true. 


0 Well, I have applied it just now to Fireproof. 

A And I have said that I didn't agree that this land 

was purely a non-operating asset, that it was going to be 
the site of operations. It could not be sold and income 
obtained by the company because they would have to go and 
acquire other land for their plant purposes. 

Q Sir, assuming that it were a non-operating asset, 
wnat difference would that make in your evaluations? Assuming 
that, sir, and assuming, as you testified, you believe this 
statement is true. You used the slide rule before. And 
assvune further I told you there was an appraisal of the 
market value of this land for the period December, 1964, 
into 1965 of $475,000• VhAt difference would that make to you] 
in wnat you would do with that? 

A In your hypothetical situation, we have a non- 
oDcrating asset worth $400,000? 

Q $475,000 appraised value and reported to be 


market value. 

A The buyer of all of the capital stock of Fireproof 
Products would not be apt to pay that amount in addition 
to tlic amount indicated by the capitalization of earnings 
unless he would then be able to dispose of the property 
for that amount or unless it were going to form some part 
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3 

of the operations which %rould contribute to the enterprise 


4 

earnings which irauld support that amount of money for it. 


5 

Q You did' testify that this very pieoe of land 


6 

was subsequently used to put a building on where Fireproof 


7 

and Shattuek and all of its affiliated companies operated? 


8 

ti The property they were then in, I was told, was 


9 

very old. 


K) 

Q Do I understand this would have no impact on your 


u 

priee<^arnings ratio as you found it to be, $1007 


12 

A That is correct, it does not have. 


13 

0 It would have no impact all? In other words. 


14 

josL diaoard this 


15 

A I have explained why I did not include it as an 


16 

added amount. 


17 

0 However, when Shattuek Oenn acquired the Fireproof 


18 

stock, that asset moved into Shattuek, did it not? 


» 

A Correct. 


20 

Q Sir, with regard to the element of control, 


21 

you understood, did you not, that upon the cor.pletion of 


22 

this merger that there would be a delivery of control of 


23 

Fireproof to Shattuek, is that right, sir? 


24 

A 1 Icnew that 100 per cent of the stock amd ownership 


25 

in Fireproof was involved. 



0 Were you informed by Mr. Davies that upon the 
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i 

1 

occdsioft of t ils merger that th« stock nosition of thm t 

La Mortes was to the extent of 64.2 p«r cont of all the lsane4 
and outstanding stock of rireproof? 

A I don't recall being apprised of that. 

Q Well, assuming that were ao, wo'ild you give any 

weight to that factor in determining the value of those 
Fireproof shares, that 64.2 per cent? 

A It would have made no difference. There would ba 
no difference between 64 per cent and 100 per cent. 

Q Would you contribute or allocate to control, to 
that factor, any increment at all? 

A To control? 

Q Yes. 

A As compared to a minority — 

0 Stock which is a minority Interest. 

A As compared to a minority interest? 

0 Yes. 

A One must recognize a difference. i 

I 

Q Now, to v/hat extent would you in your professional 
capacity recognize such a difference? 

A Well, it would depend upon — entirely upon the 
situation, what was being valued, what the Interest was. 

Q All right. Lot us tako this $100 that you claim 

was predicated upon the price-earnings ratio. How much of 

DISTRICT COURT REPORTCftS. U.S COUHTHOUSE 
rOtEY SQUARE. SEW YOWR. N.V. CO 7*4StO 
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sn increment would you add to that $100 with respect to 
control? 

A I wouldn't add anything to it because that figure 
does recognise that what is being valued la a controlling 
interest. 

0 1 am lost. See if you can help me out, please. 

You testified a moment ago that control is a factor to be 
given weight in determining value or estimating value of a 
security, is that right, sir? 

A Relative to a block which is a minority interest. 

Q Right. Mow, in this particular situation you 
understand that by reason of this merger control would pass 
to Shattuck Denn, right? 

A Right. 

Q Now, going back again, sir, in the price-'eamings 
^■atio, you gave no weight to any factor of control, is that 
correct, sir? 

A No, that is not correct. I did not apply price- 
earnings ratios derived strictly mathematically from the 
ratios of the companies that I selected for analysis. I 
looked at the ratios resulting frosi their stock prices, 
but Z arrived in my own judgment as to what multiple should 
be applied to the prospective earnings of Fireproof in 
valuing the capital stock of Fireproof. 
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0 Isn't it custonAty in a situation where control 
passes out to an acauirod coiapany to put a prenlue upon 
stocky tlie value of the stock» that is being ilelivered? Isn't 
that customary? 

A It depends on what you are applying the premium to. 

^ is customary» is it not^ sir^ to arrive at a 

certain value and then to come to the control factor and 
say, "I increased the value of this share by 20 per cent 
or 25 per cent by reason of the control factor*? Isn't 
that a customary procedure followed by you gentlemen? 

I wouldn't say it was customary. It is sometimes 
done that way but not always. 

0 However, you do agree that in this situation 

control was passed of Fireproof to Shattuck? 

A Yes. 

THE COURT: Let me see if I understand it, Mr. 

Russell. 

Is it the fact that you were not -- strike that. 

The fact that in your evaluation of $100 that you 
did in fact consider control passing because 100 per cent 
of tile stock of Fireproof was passing to Shattuck? 

TiiE WITWESS: V7all — 

TitE COURT: And therefore you didn't have to take 
into account whether somebody owned C4 per cent or 30 per 
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cant or 20 per cent? 

TKL WiTNESSs The thing that I was valuing was — 

I was valuing the entire ocwipany. I knew that a controlling 
interest was involved and the figure I arrived at per share 
of stock could be applied to any number of shares which would 
be controlling shares. But 1 did not arrive at my conclusion 
by considering price-earnings ratios applicable to minority 
shares, come up with a figure and then applying a premium 
to that to arrive at a controlling interest share. 


I went directly to the entire enterprise concept. 

THE COURTI In other words, you did apply whatever 
premium is applicable in terms of value to controlling 
shares, you applied it at least sub silentio? 

THE WITNESSt I recognized it in my valuation, 
recognized that it was controlling interest. If you were 
going to value a minority interest, you would go the other 
way and it would be less than $100. 

THE COURTI I see. 

BY NR. FSLOSHUH: 

Q Were you informed, Mr. Russell, that with regard 
to this merger situation a letter went out to all tJie 
stockholders of Fireproof to the effect that if they dis¬ 
agreed with the proposal they would have a right of 
appraisal? 


/ 
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MR. PALWICKt I object. It is Irrelevent. 

KR, FKLDSHUHt Was that told to you? 

Tlin COURTt ifhat is the relevance of that, Mr, 

Peldshuh? 

MR, PELDSliUUt Just one second, sir. Will you 
take it subject to connection? My next question will 
positively show the relevance, 

TUE COURT I All right. 

A I don't recall that I was tt>ld that, 

0 Were you told that sosie of the stockholders did 
object to the merger and they sought appraisal? 

MR, PALWICK: Objection. I think it is irrelevant. 
Any answer to that question would only involve hearsay 
anyway as to what a stockholder thought or didn't think about 
a proper evaluation. 

THE COURTt Well, I think that we are talking now 
in regard to various things that were told to hija ia any 
event in questioning at his equation. Objection overruled. 

MK. PELDSilUHt This is the final question on this 

suijjei.'t. 

Tilt COURT: I an allowing you to ask the question. 
MR. FCLOSIiUH: I an sorry, sir. 

A Mo, 1 wasn't told that, I didn't inquire about 
tliat because it was not important to ny valuation. 
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Q Now, sir, in Pl«lnti£f*s Exhibit 14 in •vidence, 
you noted, did you not, that the nuodoer of issued and out‘ 
standing shares as of Deoeaber 31, 1965 were 11,702 and you 
so testified, as I recall? 

A Correct. 

0 Did you note, sir, that as of Deeenber 31, 1964 
that the issued and outstanding shaures — would you look at 
page P-10 in Plaintiff’s Exhibit 13 in evidence — that the 
capital stock issued and outstanding as of December 31, 1964 
was 12,395 shares, a reduction of some round figures. 700 
shares?' 


Did you take that into consideration when you 
testified first as to the difference between the net worth 
of 1,758,000 as the ssm existed on December 31, 1964, and 
1,700,000 as the same was reported on December 31, 19657 
MR. PALWICKj May I have that question re-read. 


please? 

(Question read) 

MR. PALWICKt I object to the question on the 
ground it improperly summarizes the witness' prior testimony. 

THE COORTi Mell, I think — well, the only fault 
I find with the question as I heard it is that you said 
that there was 600 shares eliminated. 

MR. PELDSHUnj That's right. There is the proof 
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of it. 1 also recall* your Honor* and I think wf r eoo l l actl< 


is correct* that during his direct testiiaony he said 1 sillioi^ 
758 as against 1 laillion 700. 

THE COURT: This is 1964 and this is 19657 
HR. FELDSHUH: Right, sir. 

THE COURT: Objection overruled. 

U Sir* didn't you note that reduction in the issued 
^md outstanding shares? 

A Yes. 

Q Did you ask for information to account for the 
reduction of those rounded figures* 700 shares? 

A Mo. 

0 Does that fact that there was this difference 

of merely $58*000* actually not even 58* some $40,000 in 
ttie respective net worth between *64 and '65* didn't that 
strike you as a factor to be compared with the reduced number 
of shares issued and outstanding? 

A Well* when I quoted the figure of $141.85 per 
share I was merely dividing the net worth per the balance 
sheet by the number of shares then outstanding* 12*395, 
and in the next instance I used the number of shares out¬ 
standing at that time. Neither one of those was critical 
to my evaluation* though. 

0 I ai-i sorry, sir? 

SOUTNCNN OKTNICT COURT RCRORTKRt. U.t. COURTMOUtC 
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A But nuithur figure was critical to my valuation, 


thoxtgh. When I arrived at my conclusion of the value, I 
used the 11,702 iiares, which I understood were the number 
of shares outstanding at the appraisal date. 

Q If you were told, sir, that 700 shares were 
turned in under the appraisal statute by stockholders who 


were in disagreeiaent with this merger, would that indicate 
to you a minority interest vis-a-vis a majority interest? 

MR. PALNlCXt Objection to the question. It calls 

for hearsay testimony. 

THE COURTi Object' M overruled. 

A You asked would that indicate to me a majority as 
compared to a minority? 

Q A minority interest vis-a-vis a majority interest 


insofar as control is concerned. 

A No, I don't believe that fact — 

0 You wouldn't consider that factor at all? 

A I wouldn't. Wot in the approach that I used, no. 
Q Not at all in your approach which was the 

priee-earnings ratio approach? 

A My approach was the valuation of prospective 
earnings by the applioation of %diat in my view was an 
appropriate multiple to convert the prospective earnings 


into value. 
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Now, you say that to dlff^rontlata frcD a strict 
formula pr ice-oarln£;s ratio approach. 

Q Sir, then it lo the fact that with regard certainly 
to the control factor, with regard to a non-recurring bad 
debt factor and with re^rd to a aon-opexating asset, insofar 
as they might have had an liqpact upon your valuation you 
didn't give them any such weight in testifying with ra^paet 
to the $100 per share? 

A Well, in answer to that quaetion I aust say again, 

as I did before, that I did take all of thoae factors into 
consideration in arriving at ay value. 

Q You did? 

A 1 did. 

Q To vjhat extent? 

THE COURT: You have already gone into that. 

MR. FELDSBUH: Sorry, eixt 

THE COURT: I think he has aispiered that queation 
before. You ha* now lumped then all together. He has 
answered that question as to each Item before. 

MB. FELDSHUH: Very wU, sir. I have no further 
questions, your Honor. 

Thank you very much. 

THE COURT: Mr. Palwick. 
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2 

REDIRECT EZEHIMATZON 


3 

BY MR. PALWICK: 


4 

Q Have you ever had experience# Mr. Russell# in 


5 

selling a control block of share# in a traded stock? 


6 

A In selling a control block of shares? 


7 

Q Yea. 

t 

8 

A No. 

' 1 

9 

Q Have you ever had experience in buying a control 

! 

1 

1 

10 

block of shares? 

I 

( 

11 

A No. 

' 1 

12 

MR. PALWICKt »o further redirect. 

1 

13 

MR. FELDSHUH* No further questions. 

1 

1 

14 

THE COURTt Mr. Russell# what is the value of 


15 

this — if you take into account what was paid for the 


16 

Fireproof shares in the transaction, that is, a certain 

1 

17 

axaount of# as I understand it# Shattuck stock# using that 

• 

18 

figure# what do you arrive at then as to the value of the 

1 

19 

Fireproof shares? 

\ 

1 

20 ' 

THE WITIIBSSt Well# approaching it in that way 


21 

you would multiply whatever that figure was for Shattuck Denn 


22 

stock by 13.21. 

, 1 

23 

THE COURTi 13.217 


24 

THE WITNESS* I believe was the stated ratio. 


25 

13.21. 
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THE COURTt 13.21 shares of Shattuek for every 
share of Fireproof» is that how it went» or the other way 
around? 

TliE WITNESS: Yes. 

MR. PALWICK: It has been Stipulated that the 
market value for Shattuek on February 1, 1966 was $8.75. 

THE COURT: That answers ey question. Thank you. 
(Witness excused.) 

MR. PALWICK: I would like to call Willard La Norte 
as an adverse witness, please. 

WILLARD J. LA MORTE, called as an 

adverse witness by the plaintiff, being first duly 
sworn, testified as follows: 

DIRl'.CT EXAMIIJATION 
LY MR. PALWICK: 

0 I show you Plaintiff's Exhibit 10 in evidence. Did 
you sign that document and file it with the SEC? 

A Yes, sir. 

g Now, this refers to certain partnerships and 

trading in those partnership accounts. Will you tell me 
v/hat partnership accounts were involved, please? 

A Willard J. La Mort Agent, Willard J. La Norte 
Partnership, Joint Stock Traders, Sanford Boulevard Venture. 
Those arc the partnerships that are on here, sir, 

tOUTNIRN OKTHICT COUNT NCNONTtNt, U.S. COUNTMOUSI 
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Q Now* who «m fallow partnara in tho Villard J. 
La ilorta Aflant pavtaarAipt 

A )f|f wifla and ohULdvan* air. 

Q AnQTona alsaT 

A Not to mg raoellaotioa. 

Q Whan did that partnarahip ooananea axlatance? 

A About 19 ^ or aarly 1930*a. 

Q Xa it atm in axiatanoat 

A Yaa. 

Q \lllXMrA J. La Norta Partnarablp* who ara your 
fallow pavtaarat 

A Ovar what pariod of tiaa* airT 

Q X#t*a taka from 1963 to 1967. 

A Wall* in 196t a naw partnarahip waa fosmad icaown 
aa NAlXard La Norta Bartaarahip* of whioh It waa aj 
fathar* W i llt am P, La imta* ay brothar RiOhard* 
ay bpothar Noward* ayaalf* Kobart NaaLaay and Nliaabath 
Staling. 

Q Za that partnaffNilp atUl in aziatamoat 
A Yaa* air. 

Q Who ara your Mlow partoara in Joint Stook 

Tr aia r at 

A DoHkng what pariod* air? 

Q Lat ma wlthidraw tha qaaation. 
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When was Joint Stock Traders forsied? 

1 don’t r»-call but there is previous testieony 

here. 

Q Mas it the year 19597 Does tJ.at refresh your 
rocollisction? 

A Yes, that seems familiar. 

0 Is ttiat your best recollection, that that was the 
year Joint Stock Traders coinaenced action?- 

A I believe there was a prior Joint Stock Traders 
before that. 

0 but there was a Joint Stock Traders that started 
in 1959? 

A Yes, sir. 

Q Is that still in existence? 

A No. 

0 W^ien did it go out of business? 

A ^t's see. It was merged into the Willard J. 

La .'^orte Partnership in June of 'C4, to the best of my 
recollection. 

0 Who are yoxir follow partners? 

A Could I see the exhibit, air? 

0 You can see anything you like. I think they 

were on exhibits offered by your counsel. 

A Right, sir. 

tOUTMCNN OKTNICT COUNT NCNONTCNS, U.S. COUNTNOUtI 
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MR. FBLDSHDUt Is that Joint Stock Tradora? 

MR. PALWICKt Yes. 

(Docsments handed to the witness) 

A Now would you voice the question again, sir? 

MR. PALWlCXi Read the question back, please. 
(Question read.) 

A Is that in the Joint Stock Traders? 

0 Yes. 

A This Exhibit 0 indicates Nillieun P. La Morte, 
Willard J. La Morte, Howard W. La Morte, Richard P. La Morte, 
Oagald J. Caeeron, Grace M. Lyons. That is dated in 1959, 

sir. 

Q Who is Grace Lyons? 

A My sister. 

Q Let's take the Sanford Boulevard Venture. When 

was that foreed? 

T!IE WITNESS: Do we have any papers on that, Mr. 

Peldshuh? 

MR. FLLDSHUHt Nothing OA Sanford. 

A Sanford Boulevard Venture, going back purely from 
recollection, I believe oomaienced doing business in 1955. 

Q Is it still in existence? 

A Sanford Boulevard Venture. Here, too, that went 
into — the assets %rent into the Willard J. La Morte 
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Partnership, 

A Was that 19647 

A 1964. There seems to be just a little confusion 
there. 1 believe for income tax purposes statements were 
prepared on Sanford Boulevard Venture but for record keeping 
it was kept in the name of Willard J. La Norte Partnership. 

Q To this date? 

A And the same Willard J. La Norte Partnership with 
the possible changes in *64 is a continuation of an original 
Willard J. La Morte which did the bookkeeping on Sanford 
Loulcvard properties. 

Q Are you still filing separate income tax returns 
for Sanford boulevard Venture? 

A K'o. 

0 Wlien did you stop that? 

A I believe the last one filed there was in 1964. 

U *)ow let's consider the Willard J. La Morte Agent 

account during the period from 1963 to 1967. 

A Yes, sir. 

Q did that trade in stocks? 

A Yes, sir. 

0 What stocks were traded? 

A Oh, many securities, sir. 

Q Did it trade in Shattuck Denn? 
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between 1963 and 1967? 


0 Yes. 

A I believe there were small purchases there, 
insigniflceuBt purchases. However, there were quite a few 
sales. 


Q Now, how did you account to the other partners? 
Did you furnish then an account of each sale, for example, 
or did you give than an end of year statement or did you 
account at all? 

MR. PKLDSHUU: Which one is this? 

MR. PALWICKt The Agent* account. 

A Each partner received year end figures on the 


activities of the Agent account, air. 

Q Did those year end figures include a detailed 

account of each transaction? 

A Yes, sir. 

Q 100 Shares of a particular stock wore bought on 
a certain date and sold on a cortain data and the not profit 
on thit trade and that sort of thing? 

A Yes, sir. 

Q All right. Were any other accounts rendered to 


partners? 

A Profit and loss statement, tlieir percentage of tiie 
account, the inventory schedules. 
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0 Were any profits distributed with respect to those | 
years and for that account? 

I 

^ I just couldn't answer that, sir, without hsvinq 
a copy of the figures. 

Q Wliat is your best recolleetioni that the proceeds 
were rv'^invested or there is an annual distribution or sene 
other periodic distribution? 

A I can answer to the effect that there was not an 
annual distribution to all the partners other than the fact 
t]iat any profits that were generated or any looses, their 
capital accounts would reflect the gain or loss, depending 
on the profit and loss in the partnership. 

So that no-cash, Mr. La Morte, was distributed during 
tliat period? 

A I can't say that. If a partner night have required 
each, he might have taken out cash or received cash. 

Q uow, you say your wife and children were meaibers 
of the partnership in addition to yourself? 

A Yes, sir. 

'd t>ow many children do you have, sir? 

A Seven, sir. 

0 What were their ages at, let's say, the beginning 

of 1:)63? 

A Well, the oldest right now is thirty, just turned 
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thirty* So th«y wouXd b« from twenty on clown, and the young¬ 
est wee one year old. 

U Who made the investment decisions with respect to 
that Agent account? 

A I would say that I made those decisions primarily. 

Q And who was authorized to sign the bank account? 

A At what time, sir? / 

Q 1963 to 1967. 

A At that time I believe it was just my wife and I. 

Q Let’s take the Willard J. La Morte Partnership 

again from 1963 to 1967. What was the practice with respect 
to accounting to your partners? 

A Well, the partnership was different in that all 
of the members were -- we didn't have any minors in that 
partnerahip ajkd I would prepare quarterly figures and mail 
them to all of the partners. The auditor would prepare an 
annual set of figures and he would, I believe, furnish tliem 
directly to the individuals involved so that they had a 
complete report. 

Q Now, again, on quarterly figures, did you provide 
a statement of each trade for the account or did you give 
sunsary figures? 

A I don't believe it was each individual trade. I 
think it was the summary figures. 
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Q So that actually it would be just a P & L statement 
and a balance sheet? 

A It would be a complete capital balance sheet, 
profit and loss statement. 

Q And how about the annual figures, were they In 
similar form? 

A Ho, sir, they were In detail. 

Q How much detail? 

A Well, for example. Inventory, every security would 
be listed and Its cost, any other asset %iould be listed and 
its cost, every transaction that took place in the partner¬ 
ship would be listed, all the profits or gains would be 
listed as far as short term, long term. All the expenses 
would be itemized. 

Q What was your practice between 1963 and 1964 
with respect to the partnership? Was any cash distributed? 

A Yes. I don't know ths oxset Mounts but 1 do know 
taat on the partnership that there was cash distributed In 
proportion to the Individual's Interests. 

Q Somewhat similar to a dividend in the case of a 
corporation? 

MR. FELDSHUIl: Objection. It calls for a 
conclusion. 

TiiE COURT: Objection sustained. 
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On what basis was tho distribution mada to each 


partner? 


^ Well, to Mke it real slaple, i£ there were four 
partners and they each had 25 per cent and there was $10,000 
to be distributed, everybody would get a quarter of it. 

Q So it was on a pro rata basis on the anount of 
capital eeoh partner had in the fira? 

A Yes, sir. 

Q In how nany years did these distributions take 
plaoe between *63 and *4»7? 

A To the best of ay recollection, there ware distribu' 
tions aede so that the final distribution to all the partners 
gave back every penny that they have invested into the 
partnerships. 

Q How auch in dollar value was distributed over this 
pa^iod and in each year, if you know? 

A I don't know, sir. 

Q Can you estloiate tho total dollar value? 

MH. FKLDSWfHi The witness has said he doesn't 
know, your Honor. The question is asking hia to speculate 
and guess. 

MR. PALWICKt >'I am entitled to cross exanine this 
witness to the extent mt his leoollection. 

THE OOOKTt Objection overruled. 
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1 

i 

2 

A 1 just have no way of knowing, sir. 

j 

3 

I 

Q In the range of $1 nillion? 


4 

A Oh, no. 


5 

Q Let us have your best estinate within whatever 

i 

6 

ranges you chose to estiiaate as to how much was expended. 


7 

A Well, as I recall, we started with a capital of 

1 

8 

somewhere in the neighborhood of about $300,000, so I would 


9 

say that $300,000 was distributed to all the partners. 


10 

Q Now, who made the investaient decisions with respect 

\ 

11 

to the Partnership? 


12 

A It all depends what was involved, sir. If it was 

! 

1 

13 

something unusual, the partners would meet and consider it. 

i 

< 

14 

0 What would be such an unusual investment as would 

1 

15 

require tliat kind of meeting? 

1 

t 

16 

A Well, there was one time when the partnership 


17 

considered buying property, real estate, and developing it 


18 

i 

or selling it, and that was not in the normal routine of the 

1 

19 

way the partnerships were running. 


20 

ll Q What was the normal routine in which the partner— 


21 

c.iips v;ere running? 


22 

A Well, way back — it is the only way I know — 


23 

0 Let's take '63 to '67. 


24 

A v;ell, '63 to '67, the normal routine was a con- 

( 

25 

' tlnuation of the procedure that was followed previously. 

!! 

' 
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Q What was the procedure in effect on J^uluary I, 

19637 

HR. FBLDSUUHt January » 

MR. PALHICKt January 1, 1963. 

A The partaerahlpa subacribed to several aaarket 
letters and analytical reports and in 1963 the various 
reooaBMndations of these services would be studied primarily 
by syself and using Standard 6 Poor's history of the 
corporations an investment judgment would be made whether 
they were good or bad. 

Q Who would swkc that judgment? 

A I %^ld make it in *63. 

Q In *64? 

A The reason I am hesitant, I an not too sure about * 
*63, but as each year progressed I would make more and more 
of the investment decisions pertaining to securities. 

Q And that is both on the buy and sell side, is 
that correct? 

A Yes, sir. 

0 Now, let's take the Joint Stock Traders account. 

A Yes, sir. 

0 That went from 1959 to 1964, I believe you said? 

A 1 also said there was a Joint Stock Traders before 
that time, too, sir. 
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^ take the period 1963 to vhateTer tiJM in 1964 
tnis account was folded Into the partnership. 

What accounts wore furnished to the partners 
during that period? 

A Well, I was not active in that particular one, 
sir, I believe that was handled by ay father, j also 
think there was sosiebody at Fireproof Products that I 
think compiled the figures on that. 

Q You are quite sure that your father handled the 
account in 1963 and 1964? 

A I can't — 

0 If it would refresh your recollection, you are 
perfectly free to use those papers. 

A I don't have anything that would. To the best of 
my knowledge, I was not active to any degree in the Joint 
Stock Traders account as far as trading in securities, 
altnough I cannot be certain of that. 

0 How could you be certain of that? 

A I have no way at this noment of knowing. 

V wo you liave records at liome or in your office which 
ij will nsedee you certain? 

^ I don't believe that I kept the records on Joint 
Stock Traders. That is why I am hesitant on this. 

w Joint Stock Traders did buy and sell Sbattuek Denn 
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•took daring tha pariod 1963 to 1967, did it not? 

HR. PBLUSUUUi It didn't exist after June 30, 1964. 

MR. PALWICKt I will limit it to 1964. 

A These records« which is Exhibit 10, I believe, 
indicate that there were disposition of some Shattuck shares 
in *64, sir. 

0 Is it your recollection that these dispositions 
were m ad e by Nillian La Morte without consultation with you? 

A I don't think that would bo the true picture, sir. 

1 don't think he wo\Q.d have, although I an not certain. I 
don't think he would have made these '64. 

0 What do you think would be the true picture? 

HR. FELOSHUHi Objection, your Honor. The witness 
says he can't answer that question, he has no recollection. 

He is asking for his thinking, what he would speoalate 
would happen instead of what did happen. 

THE COURTI I think he is entitled to probe the 
witness' reoollectlon as much as possible, objection 
overruled. 

A I don't believe that my father %rauld have engaged 
in transaotions in Shattuck oenn without talking to me. 

Q Do you have any independent recollection that he 
did talk to you about these trades in 1964? 

A No, I don't, sir. 
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Till. COURT: We will take a short break. 

(Recess.) 

BY MR. PkLWICK: 

Q Now, you mentioned the Sanford Boulevard Venture 
which existed from 1955 to 1964. What kind of reports were 
issued to the partners of that venture? 

A To the best of ny recollection, the financial 
figures of the Sanford Boulevard Venture were actually the 
Willard J. La Morte Partnership at that time. 

0 At what time? We are talking about 1963 to 1964. 
Do you mean during that entire period? 

A Yes, sir. Quarterly reports would go out to the 
individuals — well, that's not quite true, because where 
Mr. Cameron might have a nominee, any reports would be sent 
to Mr. Cameron, not directly to the listed partner, and 
then, of course, at the annual year end when the auditors 
would make up th e financial figures, that would go to all 
the partners. 

0 I believe you were here earlier when Mr. Casieron 
testified that he received no reports except the annual 
reports? 

A Yes, 1 was here, sir. 

0 Does that refresh your recollection as to which 
reports were sent out? 

tOUTHENN OItTRICT COURT RBRORTCRS. U.t. COURTHOUSE 
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A My recollection is that every quarter a report 
would go to all the partners. 

Q 1 believe you testified that with respect to the 
partnership at the end of the year a report went out listing 
all transactions and i^vlng a complete inventory of what 
was oened by the pnrtnarship« is that correct? 

t 

MR. PALMXda* Hay I have this marked for 
identification? 

(Plaintiff's Exhibit 15 narked for 

identification. I 

Q I believe you testified that that annual report 
was prepared by the accountants, did you not? 

A Yes, sir. 

Q I show you Plaintiff's Exhibit IS for identification 
ask if you can tell us what this document is. 

A That's the report tha* mm reoeiiiMd fvom welsfi, 
•■■■Ml 4 Sessler having to do with i:he Hillard J. La KiorLo 
Partnership for the year ending DeoenberJi, 1964. 

Q Axid that is the report that was distributed to the 

partners, is that not correct? 

A This I know was. The only hesitancy I have oi- 
this is whether I also furnished a breakdown of the inveet* 
■ents which would show all of our assets. 
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Q And would you also have furnished a list tU tlw| 
transactions which resulted In the Inventorying of those 

I 

assets? 

A No, sir, I would not. The accountants would do that 
for the income tax purposes. 

A list of all transactions? 

A Yes, sir, to the individuals. 

MR, PALWICK: I offer this In evidence as the 

report that wont to the partners for they»ar ended 1966. 

/ 

HR. PLLOSHUUt No objection. / 

(Plaintiff's Exhibit 15 for identification was 
received in evidence.) 

MR. PALWICK* I note there is no list of assets 
or transactions. 

0 Is that correct, Mr. La Morte? 

A That's correct. 

Q Now, did these partnerships, and I will treat them 
as one group unless you tell mo at a given tiise there are 
differences, did these partnerships deal through bro)cers? 

On security transactions, yes, sir. 

In whose name were the accounts? 

i 

MH. FLLOSUUiii Would you take each partnership. 

Generally speaking, in whose name were the accounts 


A 

0 

please? 

0 
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Hera they carried in a separate partnership account for 
each partnership, ware they carried in a nan's nane; how 
were they carried? 

A There was an account known as William F, La Morte 
Special. 

Q And who had authority to deal in that account? 

A William P. La Morte, and I am just trying to think 

whether I was also able to trade in that account. At one 

1 believe I became able to trade in that accoxint. And 
then I believe the balance ware in the name of Willaxd J. 

La Norte. 

0 Were all of the securities in these partnerships 
carried in street name to the extent that there were buys 

and sells on the exchanges? 

X just couldn't be sure of that. 

0 Generally speaking, is that true? ^ 

A Well, I am not familiar with* t>w* iae^SOeolMe of j 
the brokerage business, but I imagine if a buy was put in 
100 shares of ATiT, as an illustration, at Schweickart ft 
Coaq>aa7, I believe they would not transfer it to the name 
of the account. I believe they would probably keep it in 
their own name. 

0 And this wes the general prooedmre with reepect to 
: these partnerships, wasn't it? 
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A Yes, sir. 

U Now, when it came time to elect directors of the 
various corporations represented by the stock which you 
held, who authorised the issuance of a proxy to a brokerage 
firm? 

MR. PHLOSHUil: May I have that question, please? 

(Question read) 

A Under normal conditions, if I received the request 
for a proxy, barring any contests or anything like that, I 
would just normally sign it and send it in or neglect to 


s.end it in. 


So that that was basically your responsibility? 
Ves, sir. 

MR. FLLDSlIUJi: I don't think that's what he said. 


He just said what hr did. 


MR. PALWiCKt I asked him a question and he agreed 


that that was. 


MR. ruLOSHUHt Your Honor, ha asked for respon¬ 
sibility as distinct from what he did. 

MK. PALWICK: Read the question back, and the 


2mswer < 


TUL COURT: Mr. Feldshuh, Mr. La Morte has answered 
the question 2 md 1£ there is anything that needs bo be 
clarified, you clarify it when you examine him. 
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Let's continue. 

Q On the Fireproof merger certain shares of stock 
were issued to you, is that correct? 

A Yes, sir. 

Q Do you recall the number of shares? 

A 19,101. 

0 And what happened to those shares? 

A I retained them until January of 1972, when I sold 

them. 

Q Vou retained them in your possession? 

A Oh, that I don't know, sir. They could have been 
in banks, they could have been in brokerage firms, they 
could have been any place. 

Q Incidentally, in these brokerage aicounts that you 

maintained for partnerships, were they margin accounts? 

MR, FELOSHUHt Your Honor, 1 don't know what that 
has to do with anything involving the issues in this case. 

THE COURTt What does that have to do with the 
issues in this case? 

MR, PALWICKt I am about to show Mr, La Morte felt 
free to pledge shares held by the family at any time that he 
wanted and that he dealt with these assets generally as the 
owner and that therefore under 16<b) he is liable for the full 
share of the profits. 
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7HE COUW: All right, the question ■ey bo 


answctrecl. 


A Would you repeat the question? 

MR. PTVLWICKt Would the reporter read back the 

question, please? 

% 

(Question read) 

A Ves, air. 


Now, did your wife receive shares on the Fireproof 


merger? 


Yes, sir. 


Q How many shares did she receive? 

A I believe that's right here. 7,384. 

Q And did your father receive shares on the merger? 

A I don't believe he had very much Fireproof stock, 

sir. I don't know. He might have received a small portion, 
a small eusount of shares. 

Q Oo you know w»iat happened to the stock that was 
issued to your £«mlly consisting of your wife and yourself 

and your father and your brothers? 

MRe FELDSUUhx Let's break It up Into each one. 

THE COURT: I didn't hear you. 

HR. FELOSIIUU: I sald, sir, that be has asked what 
happened to stock tliat allegedly was received by four or 
five different people. I have asked him to break It up and 

tOUTHCNN OUTBICT COOUT NCPONTIM. U.i. COUBTMOU** 
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indloate what happened to each one. 

Q Ien*t it a fhet that all that atook waa pledged 
with the Vedevation Baekt 

A Gh« I doubt that* air. Z never pledged a whaxm 
ot egr atook with federation Bank. Z can*t tell you about 
the met. 

MR. fBUDmJHt will you fix the tlee* Nr. Palwlok* 

pleaaeT 

NR. PALMZCXt Z aak that thla be eartred aa 
Plaintiff* a Sxhlblt 16 for Identlfleation. Zt la teatleony 
given by Willard J. La Morte before the Seourltlea h 
Rxeheage On—lailrw on varloua datea atartlng with Nay 23* 
19 ^. 

(nalntlff'a Sidilblt 16 mm Mrked for 
Identlfleation.) 

TRB VZTMISSt Staxtlng 19^t 

NR. PALtfZCKt *Zhe datea of the teatiaony atart 
with mtf 199r. 

Q Z VMd to pee atartlng at line 7* page Rli 

% Wta U at any tlaa?" 

taking a teaakten about Pede ra l Bank. 

*A lot to ay kaawledge* bet there wae en 
tintaHtandlng ftth the Bederetlen BMsk Whm * 
ataak waa XammA that wa weald wg» the ftaily — 



'1 
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I*B talkinq about my Lrothara and nysalf# and X ballava 
my father la part of it, would put it with the bank. 

”0 Was the stock pledgad at the bank? 

"A No, sir, I owe no money against it. 

”0 What is it doing at the bank? 

"A I don't know. 

”0 Why did you put it in the bank? 

*A Because 1 was asked to." 

MR. FBLOSUUil: Your Honor, I assume that these 
questions are being read and the answers being given from 
the point of view of refreshing this witness' recollection. 
Obviously this is not a docusient in evidence. 

MR. PALWICKt Actually these answers are offered 
in evidence as an Admission of the witness. This docuoksnt, 
this transcript of testimony, was delivered to me by the 
defendant's, by the defendant's attorney, pursuant to an order 
of the Court confirmed by the Circuit Ccurt c£ Apf>eals for 
the Second Circuit that the testimony be made available. 

Since the witness and his counsel have given me 
tnis as the record of testimony, it constitutes an admission 
against the witness. 

HR. PELOSUUHt YouT Honor, I respectfully submit 
that this is not an exhibit in evidence and that insofar as 
counsel is reading from it, that the only limit within which 
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•ttob a quastion afid answer can be read is whether or not 
this witness has a recollection of so testifying. 

TIIE COURT I I think it can be road for that 
purpose. I think it also can be read for the purpose of 
showing inconsistencies. It also can be read for the purpose 
of showing inconsistent statements between his testimony 
then and statsMnta which he has made now. 

I do agree with you that the document cannot be 
sobsdtted as an exhibit. You have, Mr. Palwiek, Mr. La Morte 
here om the witness stead. If you want to refresh his 
recollection or probe as to the kind of testimony he made 
at that time with regard to this, you are free to do so. 

That is the reason that the document was made awailable to 
you. But you can't submit a document of that kind into 
evidence when you have the live witness here. 

MR. PAIJ4ICKS Z submit the entire transcript 
constitutes an admission against the witness* i(Vt««eet 
whi^ is admissible against him, and that this is a true 
traasoript is certified by the fact that this was famished 

by the witness to m as counsel for Shattuok Dean pursuant 

) 

to an order of Judge Neasfleld as affirmod by the Circuit 
Court of Appeals. 

NR. FSLOSUUBt That is incorrect, your Hofxmr. 

MR. PALWZCKs If they famish documents to me, I am 
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entitled to use the docu:,cnta. 

TUi: COURT I Of course you are entitled to use th* 
document, but you are not entitled to use the ilnnieaiit to 

file in this court. You nay utilise it for the purpose of 
cross examining. 

I'ALWICK: I eun doing that, too. 

THE COURTI You have Mr. La Morte on the stand 
under the rule of an adverse witness, but you can't subad.t 
that document into evidence. 

BY HR. PALWICKx 


the SEC? 


t4r. La Morte, did you give that testimony before 


If it says that there, yes, sir. 


Q Does that refresh your recollection as to the fact 
that your family's stoch was pledged with the Federation 


Bank? 


A No. I wonder if it goes on a little further. 

May; e it would clarify it. 

O I show you page 21 and see if you can find some 
place where it is clarified. 

A because, quite frankly, I do not remember pledging 
any of my stock to the Federation Dank. 

I don't sec anything in that area before or after 
that would refresh my memory, sir. 
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Q But you did mo testify before the SEC? 

A Yes, sir. 

MR. FELDSHDBi Objection, your Honor. He has 
already asked that. It has been asked and ans%«ered. 
Repetition adds nothing* 

MR. PALNZCKi He has now refreshed his recollection, 
A renewal of the question is in order. However, he has 
answered. 

THE COURTS All right. 

A There was one place in here where it referred to 
Fireproof Products, that Fireproof was borrowing from the 
Federation Bank, and possibly the stock night have been 
placed there for that, but I don't recall it. 

0 You dcm't deny that the stock was pledged with 
Federation Bank, do you? 

HR. FELDSHUBt Objection, because he has no 
recollection. 

NR. PALIfXCKi He also has been confronted -- 

TUB COURTS This is cross exanination. This is an 
adverse witness. I gave you, Mr. Peldshuh, pretty much of 
a free rein in cross exanination, and Mr. Palwick is cross 
examining Mr. La Morte at this point. <tt>jection overruled. 

MR. FELOSUUHs It is his witness, your Honor. 

THE COURTS It is not his witness. He called him 
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as an adverse witness. 

MR. FIILDSUUli: He called hin. It is part of his 

case. 

TUL COURTt He called hin as an adverse witness. 

/'tP. rELDSHUiit It Is true he is an adverse witness. 
Ttii: COURTt Then he can cross exasiine. That is 
the purpose of the rule. 

All right. 

Q Now, you testified that the partnership had an 

account at Schweickart? 

A Yes. 

0 That you thought your father, Willian La Morte, 

had authority with respect to, is that correct? 

A Yes. 

0 I read to you from page 42, line 16 of your SEC 
testimony! 

*0 Let me go back to the 12,500 shares a moaent. 

■a Yes, sir. 

"0 TItose vrere in your account at Schweickart « 
Company} is that correct? 

*A Yes, sir. 

*0 In whose nans t#ere the shares? 

*A Willard J. La Norte's account. 

"0 how — 

SOUTMKRH OttTRICT COURT RKRORTIRt. ua. COURTNOUH 
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"A Th0 sharo® were in •treet nanes. 1 

■Q The shares were in street names? 

"A Yes, sir. 

are on thati the WilXard J. 

La Morte acoount in Schweickart is part of a partnership 
account. 

•q And %dM> are the partners in the account?" 

MR. PELDSHOHi There was no answer to that, as I 
recall it. He juaped £:i?oin one question to another. 

• THB COO»*4 Wr. Palwick, «dien you road fro* a 
transcript, read questions and answers. 

MR. PALireCKi I am doing that. 

THE COURT* So Mr. La Morte can bo made aware — 

MR. PALWICK* I am doing that and I think I read 

it correctly. 

MR. PELDSHUHi Was this an answer to that question? 
MR. PALWICK* *0 The share* were in street remes? 

1 

*A Yes, sir. 

"How, while you are on that* the Willard J. 

La Morte account in Schweickart is part of a partnership 

aoeount." 


NR. PELDSHUH* Wait a minute, is that part of 


the answer? 


MR. PALWICK* It says it is part of the answer. 
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I refer you to the transcript, Mr. 

"Q And who are the partners in the account? 

I 

j 

"A Myself, my father, William Ft Howard W,, my j 

brother; my sister, Grace; Robert MacLeay, and Elisabeth 

Seeling.” 

U Now, does that refresh your recollection that you 
were one of the partr^ers — 

THE COURT: I think that when you read something 
that long, what I want you to do Is to bring the document ovei* 
here so that Mr. La Morte can see it. He may be like me. I 
absorb better with my eyes than my ears. 

HR. PALWICK: Fine. 

(Transcript handed to tne witness.) 

Q Now, does that refresh your recollection that as 
one of the partners in the account you were authorised to 
deal for the account? 

A The shares, according to this testimony, were in 
Willard J. la Morte*s account. 

0 Which, according to page 43, was a partnership 
account, correct? 

A Which is a partnership, and that I would have been 
in a position to deal in that account. 

MR. FELDSIIUU: Does it fix the time, Mr. Palwlck? 

?JlR. PALWICK: Well, they are speaking about 12,500 
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sharas. I think that that refers to shares that vara 
raoaivad on the Fireproof aargar. I can't tall exactly but 
it looks that way. 

THE VrXTMESSt Ho, sir, it was not. 

NR. PALNZCXi Z don't see any direct reference. 

Q Did you oooaslonally open partnership accounts in 
nseas other than yourself? 

A Z don't recall any, sir. 

Q Did you ewer open an account In the nane of J. w. 
Lyons? 

A Yes, sir. 

Q Has that a partnership account? 

A Yes, sir. 

Q Who is J. W. Lyons? 

A My brother-in-law. 

Q Is he a asaber of one of the partnerships? 

A Uo, sir. 

Q Did he authorise you to use his naae? 

ME. FEXiDSUUHt Objection, your Honor. I don't 
know how this laeocsas relevant to the issues even in the 
reaotest sort of way. 

THB COOXTI Nhat is the relevancy? 

MR. PALWICKt Z ea trying to show a a eth od of 
wheeling and(haling in these partnership aooouats that knows 


4 - 
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no lirait. 

MR. rLLDSKUHt Fix the tine. 

TUC COURT I The point ie tliet he used hie brother- 
in-law's nane in dealing with it, whetiier or not the brothor- 
in-law authorized it is not too importemt. 

MR. PALWICK: It 5hows a method of dealing with 
the shares of the partnership that we allege in our coeqplaint 
arc subject to his control almost purely. 

THE COURTS Yes, 1 think I might agree with that, 
but I think what you can bring out is the fact that he did 
deal in that name. 

0 It was a partnership account, is that correct? 

A To the best of my recollection, yes. 

Q ilow did you come to open the account in his name? 

MR. FLLbSliUH: Would you fix the time, please? 

MH. PAUVICKt Whenever it was opened. 

0 When was it opened? 

A I would say maybe 1965 or 1966 is when there was 
a John W. Lyons account opened. 

0 Where was that opened? 

A At L. J. Forget Costpany, Ltd. 

Q Is that in Montreal? 

A Montreal. 

Q How did you come to open the account in Mr. Lyons' 
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other account? 

MR. rKLDSlIUlI: Your Honor, at no point have 
any indication here that the subject of the securities in 
this account was Shattuck Denn securities. The only thing 
we have is it involved Canadian securities and how that can 
involve itself with the pleadings here or with the issue 
here I can’t see. 

MR. PALWICK: The testistony is that this was a 
partnership account. We are entitled on these pleadings and 
the issues raised by the pleadings and in this case **«• 

ThE COURT: The objection is overruled. You may 
answer the question, Mr. La Morte. 

THi: WiTHfcSS: Could you just briefly tell me what 
that question was, sir? 

MR, PALWICK: Would you read the question back, 

please? 

(Question read) 

A It does refresh my recollection. 

0 So the answer is you did not put it in the name of 
Lyons to distinguish it from any other account, is that 
correct? 

A That is what it says, that’s correct. 

Q L'ow, what happened to tlie shares that were put in 

t)ie nano of Mr. Lyons at L. J. Porqet? 
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MR. PELDSRUU: I r«p«at ay objection, your lionor, 
unless it can be established here that the shares in that 
account were Shattuok Denn shares with which ve are con¬ 
cerned » nas«ly, these partnership shares, these so-called 
Agent shares, the so-called Joint Stock Traders shares or 
the Sanford Boulevard shares. This is entirely not within 
the issues here. 

are not here, oay it please the Court, to find 
out what Nr. La Norte's practices were in other situations. 

We are here to determine what they were in these situations, 
these partnership accounts, and I respectfully sulsnit that 
this so-called line of inquiry is not relevant nor is it 
cosipetent. 

NR. PALMICKt X think it is relevant and competent 
to show the entire course of managing the partnership accounti 
on behalf of Willard J. I,a Norte. This is an issue raised 
by the pleadings. It is one of the two issues in this case. 
C)ne issue is valuation of Fireproof shares, and the other 
isaue is whether Nr. La Norte should be liable for the full 
profits of the partnerships, and in order to go into whether 
he should be liable %re must show that he controls the buys 
and sells and so forth of the partnerships. 

MR. PELOSUUIit May it please the Court, obviously 
in a civil case sisdlar acta are totally incompetent, and I 
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respectfully submit that with ragard to %rhat ha did alaa> 
where and with whom and a strangar to these prnoaodinqs that' 
that is totally irrelevant to this inquiry. 

Tlii: COURT! I an afraid that I will have to dia- 
agrec with you, lir, Fcldshuh. It seesis to me that what Mr. 
Talwick has been attempting to establish, he has every right 
to establish, is a pattern and course of conduct, and his 
conduct is not limited merely to this dealing. He is attempt* 
ing to show, as he has every right to show, that Mr. La Morta, 
in regard to the partnerships, really had exercised, in 
effect, and actually controlled what went on in the buying 
and selling. 

iie is not limited to doing that in regard only to 
this. It may well bo that showing how he dealt with the 
partnership generally is going to be a factor that will 
affect the decision as to whether or not he had control in 
regards to this matter. 

MR. PELDSHUllt May I respectfully call your Honor's 
attention to the fact that the next step in this kind of in¬ 
quiry would be for me to bring in Mr. Lyons and say, "Mr. 
Lyons, did you authorize Mr. La Morte to do this in your 
behalf and in your name?” 

And supposing Mr. Lyons so does and so testifies. 
The next thing, if the Court please, we are going to get into 
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a aaber of collatoral isauas in each case and I raapactfully 
sutaiiti if ^ia taatimony ia now in, it is inouabant upon m 
and I daaa it in ttoa intaraat of this client to bring in Mr. 
Lyona and iat Mr, Lyona tall you why thia want on and we 
will go on forever, 

TUS COOBTt You are entitled to do anything you 
think wiU bo relevant and that I am going to allow. I will 
only Make a decision about whether I will allow Mr, Lyons to 
testify if you produce hia. Right now %ie are dealing with 
thia problea. Objection overruled, 

MR, FALinCKi Is there a pending question? 

(Question read,) 

A Mhat shares, sir? 

Q Mhat shares did you send up? 

A I don't even know whether I sent up any, sir. It 
could have been tranafecred, I dan't know. 

0 Mr. La Morte^l^t an read froa page 108 of your SSC 
testiBsmy, line 18t 

*Q My reeollaotion of your previous testisnny is 
that you said you sent up 3,000, approxiaately 3,000, 
shares ia the naaes of your children or in your or your 


vife's naae as custodian, or trustee, for your children, 
in Vebruary or March of 1967. Now, do you wish to 
correct that, or are these additional shares? 
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*A No, that is still correct, sir.** 

A That is February of 19677 
0 That's correct, 

A There were some shares — I assume you are talking 
^tbout abAttHflc Denn. There were scxne shares that were sent 
up to L. J. Forget, 

Q In the Lyons account, oorrect? 

A If it says the Lyons, it would be the Lyons. 

Q Whiat is your recollection, Mr. La Morte? 

A I don't recall, sir. Mr. Palwick, you will have 
to forgive me. I will answer any of your questions to the 
best of my ability, and if you know that I know sosiething, 
please help me. 

Q I am helping you with your SHC testimony. You are 
quite welcome to read it as wc go along. 

Now, after that, I Interposed: 

"Just a minute. You are just testifying to your 
recollection. I am not sure that is the fact. And let 
the record show that. 

"Mr. h'illner: Well, if that is not the fact, 
would you tell me what the fact is? 

"The Witness: The shares were sent up in August, 
but they were transferred to **** they were transferred 
in February of '67. 
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"By Hr. Willnart 

"Q Mhat do you aoan by *transf«rr«d*? 

*A Th«y waro transfarrod froa tha J. H. Lyons 

account to tha Hillard J. La Norta account." 

* t 

Do you raeall now what happanad to ihoaa sharas? 

A X raeall that in 1966, la a little different 

than thia, that tbara wara aamm aalaa aada by L. J. Forget 
in an account of Shattuck Dann stock that balongad to ny 
and/or ay vifa, I an not aura. Thara was a aaall 
atHibar, aayba 609 or 900 sharas through an arror. 

0 Do you raeall in February of *67 shares of Shattuck 
Dann stock in the J. W. Lyons account ware transferred to 
tha Willard J. La Norta account at L. J. Forget in the 
Bahaaas? 

A In the Bahaauis? 

I 

Q I will let you read this tastiaony. 

A It was ny understanding that at tha and of *66 all 
of tha sharas held by as or tha partnerships or any of tnaut | 
ware all sent to ths Bahaaas. 

0 Including those in tha J. W. Lyons aooount, is 

that right? 

A Everything that was thara, sir. 

Q And tha nnnr of tha account in tha Bahaaas was 
Willard J. La Norta, is that correct? I 
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\ Actually I think it was a nunbarad aoooant. 

0 And who was the beneficiary of that niiabcrad 



account? 

A Willard J, La Morta* 

Q Thank you. 

1 

Uow many accounts were there at Schwaickart? 

A To the bast of my racollectionf there wars two, a 

William F. La Morte Special and a Willard J. La Horta. 

Q Were both of those partnership accounts? 

A The Special I know was, I an not sura of the other 

4 

one. 

0 I believe you testified earlier you weren't sure 
you had authority on the William P. La Morte account at 
Schweickart, is that correct? 

A Yes, sir. 

Q I read to you from page 122 of the SEC testinonyt 

*0 And what about the William P. La Horta aeoount? 
"A There was a document on that to the effect 
that instructions could be by either William F:. or 
Willard J. La Morte, on the William P. La Morte 
account.* 

Does that refresh your recollection that you had 
authority on that account? 

A At this time, yes, sir. 


tOUTHCNN DKTNICT COURT RIRORTtR*. U^. COURTNOUtC 
ROtKV »OU*RI. NIV YORK, N.V. CO T-4M0 





23» 



9 

10 
11 


,1 



gwy La Moxte-direct 231 

MR. PELOSUUU: Now referring to 1967, is that 

right? 

THE WITNESS: Yes, sir. 

0 And this refers to *Mrly 1966, too, does it not? 

A If it does, sir, it refreshes my recollection. 

Q Well, does it? 

A ' I don't see anything here about *66. 

(Nr. Palwick indicates.) 

A The next couple of lines says "since early *66." 

0 And you say "Yes, sir." Does that refresh your 

recollection? 

A Yes, sir. 

Q All right. Did it take place in early *607 
A That's what it says, sir. 

Q Is that your testimony now? 

A Yes, sir. 

C So that all transactions subsequently to the first 
quarter of 1966, all transactions in either of those two 
acoounts at Sch%reickart were partnership accounts, is that 
correct? 

MR. FELOSHUH: Objection, sxunsarising testimony. 
Objection. Objection as to form, your Honor. 

THE COURT: The objection is overruled. This is 
cross examination. 
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A Yas, nir. 

MU. vtxiU'lulli: Your lionor, nay 1 respectfuixv 
recucnt at thin tine if Mr. Palwick is going through a long 
period of this type of interrogation pursuant to your Honor's 
instructions yesterday I have brought here to^Iay all of our 
witnesses, and one of whoa is an expert who has been here 
all day, and I was wondering, may it please the Court, if 
it would bo possible to put that expert on so that we 
finish with him. 

THE COURT: It is up to Mr. Palwick. It is all 
right with ee, although I suspect that the request cones 
rather late. In view of tlie amount of tine you took with 
Mr. Russell I doubt \n are going to have your expert on 
five minutes after 4t00 and finish with him by St00 o'clock. 

MR. PALWICKt I %irouldn't finish with hin by S:00 


o'clock. 


i 

THE COURTt I assune you wouldn't, sc t think he 
would Lmc here tonorrow anyway. 

MR. PALWICKt I think we should go through with 


Mr. La .'torte. 


( 


I 

I 


! 


22 

23 

i 

24 

I 

•i 


0 Mow, stock that was issued for the account of 
Joint stock Traders would have bean issued in tduit naneT 
A I need eoew help on that one. 

C Let me give you soae help. 
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A Ok«y. 

Q On page 125 of your SEC testimony you say: 

"Q NoWf on here. Joint Stock Traders received 
^^#^28 shares* In what names was that stock issued, or 
name, if you know? 

"A I think Hfs — indicates the name it was 
issued in, air; oh, no, sir. Joint Stock traders would have 
been in the name of William P. le Morte.” 

Dow* that refresh your recollection? 

A I would like to see if I could find that 19,000 -- 
what was the figure, sir? 

Q 19,428. 

MR. FELOSUUUi What period are we talking about, 

Mr. Palwick? Are we before June 30, 1964? 

MR. PALWICK: I don't know. I aasusie so. 

MR, PELOSHUHt May it please the Court, Exhibit 10 

shows that Joint Stock Traders had securities, had Shattuck | 

1 

\ 

Denn securities, but that account, that partnership, terrninrti :j< 
on June 30, 1964. 

MR. PALWICK: I withdraw the question. 

MR. PELDSHUH: And those sheures were transferred to 
Willard J. La Morte Partnership. 

THE COURT: That has been established already. 

MR, PALWICK: The question is withdra%m. 


I 

i 


» 
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TiiL COURT! All right. 

MR. PELDSLUli! Your Honor, may I respectfally 

i 

request, in light of Mr. Palwick's position h«ro, may I 
release my expert for today? lie must go back to Philadelphia 
I will certainly get him back in the ^norning. 

TUL COURT! That's agreeable with me. Mr. 

Feldshuh, surely he can go. I doubt he will be reached 
between now and 5!00 o'clock. But we are finishing this 
case tomorrow. 

MR. FELDSHUH! I am agreeing with you, your Honor. 

THE COURT! If we have to have a night session, 
we will finish this case tomorrow. 

NR. FELDSHUH! 1 am entirely with your Honor in 
desiring to finish tomorrow. So if X may, I will release 
my two experts. 

NR. DERFNER! At this time may we find out from 
Mr. Palwlck how long this witness will take because we have 
one witness who could or could not testify today. . Hf ht 
could not testify today, it is in his interest to be released 
also. 


MR. PALWICK! I can't be specific, but I judge I 
will go with Mr. La Norte until Si00 o'clock. I have gone 
through about one-third of his testimony. 

THE COURT! That is reasonable. I think we will 
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work on tliat assumption. You cem release all of them. 

MR. PELOSUUtix Thank you very much, your Honor. 

BY HR. PALWICK* 

Q Was thftre a Lyons account in the Bahamas as well 
as in Montreal? 

MR. PELDSHUHt Fix the time, please. 

Q In the period from 1963 to 1967. 

A I don't recall, sir. 

Q I read from line 20 of page 152 of the SEC 
testimony: 

"0 Was the Lyons account opened up in the Bahanas; 

I know there was one in Montreal? 

"A Yes. 

*Q Was there a Lyons account in the Bahamas an 

well? 

*A There is a Lyons account in the Bahamas. 

"Q There is a Lyons account in the Bahamas? 

"A Yes, sir. 

”0 Is that a partnership account? 

"A Yes, sir.* 

does that refresh your recollection as to whether 
there was a partnership account in the name of Lyons In the 
Bahamas? 

A Yes, sir. 
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Q And was thare such an account? 

A Yes, air. 

0 How did there come to be an account in the Bahamas 

in the name of Lyons with respect to the partxiership? 

MR, FELDSUOH* Objection, if it please the Court. 
We are going so far afield and so remote now. your Honor — 
THE COORTt When was this? Was this in 1967? 

Q When was this transaction? 

THE WITNESSI Apparently he is talking about the 

end of *(*6 or early *67. 

Tlir COURTi Did the transfer in issue take place 


in *67? 


MR. PALWICKi The period involved in this suit is 


'03 to *67. 


THE COORTt Objection overruled. 

MR. PAIiWlCK: Read the pending question, please. 

(Question read) 

A I an sorry. I an a little confused. Would you 

mind restating that question once more? 

C What wore the reasons for opening the account in 
the Dahanas in the name of Lyons with respect to partnership 


assets? 


MR, FELDSHUHi What partnership is he talking about? 
is he talking about a partnership that is included within the 
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Q What kind of a partnership account was that, Mr. 

La Morte? Were there any partnerships in which you were 
involved which are not involved in this case? 

A I believe at the time we are just talj^g about 
a Willard J. La Morte Partnership because the Jointstock 
Traders I believe was gone by this tine and a while 
I recalled the reason for the Lyons account was to keepNw 
the Canadian securities in it, and I think possibly when it 
went down to Nassau it contained loostly Canadian securities. 

Q No Shattuck Denn securities? 

A No. I read another paragraph there that the secur¬ 
ities that were sent to Canada and were put in the Lyons 
account, the Shattuck Denn, were still in that account less 
what was sold, the 600 or 700 shares that wore sold in 1966. 

Q Isn't it the fact that 17,500 shares of Shattuck 
Denn were in that account in Itontreal and shifted to the 

iishainas in the nasie of Lyons? 

MR. PEU)8U0Ut May I have the question, please? 

(Question reed) 

A If it says it, why, I would say it is true, then, 

air. * 

Q So you don't deny it? 
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No, sir. 


Q Now, was there an account that was opened on or 
aVjout Scptenbor 1, 1966 in the nane of a partnership 
different from that we have heard teatisony about before? 

NR. FELOSHUHt YOU are dropping your voice. Nr. 
Palwick. 1 C 2 m*t hear. 

NR. PALHICKt Read the question, plr^aae. 

I am sorry. 

(Question read) 

A I don't know, sir. 

Q Did you ever hear of the JKL Partnership? 

A I have heard of JKL, but I don't know about a 

partnership. 

Q What does JKL mean to you? 

A JKL are the initials of my secretary. 

Q What is her name? 

A Jane Ray Leland. 

Q When did she first become your secretary? 

MR. PELDSUUHt I an wondering how nuoh further we 
are going to go in this direction, your Honor. 

THE COURTt I air. wondering about that myself. This 
does seem to me *'*> I don't know where vie are going now. I 
think you are going far afield. 

0 Did you put peirtnership assets in an account in the 
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3 

name of your secretary or in the name of JKL Partnership? 


4 

A First, I have never heardof a JKL Partnership. 


5 

Q Let roe read to you from page 206 of the SEC 


6 

^trestinony. 


7 

MR. PELOSHDHt Your Honor, may 1 suggest that if 

\ 

8 

counsel wishes to refresh the witness* recollection, let 


9 

counsel point to the pages so we don't have on this record 


10 

a repetition* of the testimony or a repetition of matters 


11 

contained in the document not in evidence and let the witness 


12 

read it and then ask if it refreshes his recollection. 


13 

THE COURTS Mr. Feldshuh, Mr. Palwick is conducting 


14 

this examination. You have a right to make objections, but 


15 

make those in terms of objections. 


16 

MR. FELDSHUHt Very well. 


17 

THE COURTS You have no right to try to direct him 


18 

now to examine. He is exeunining him properly, in ray judtjemori 

t. i 

1 

19 

0 "Q Mr. La Morte, there is something written on 


20 

Division's Exhibit La Morte 34 bearing specifically '.o 


21 

JKL Partnership at the top, and apparently sent Septerabe 

' i 

( 

1 

'£L 

1, 1966. Was that put on by you? 

f 

23 

"A Yes, sir. 

1 

24 

"Q And JKL Partnership refers to what? 


25 

*A JKP is ray secretary, and Partnership would 



refer to tlie partnership account. 
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*0 And that would ba %fouXd that ba rafanrlag to 
the partnership account in Canada or to tha partaarahip 
account in general? 

"A It is general, sir." 

Does that refresh your recollection? 

A It certainly does. Whan 1 would receiva brokaraga 
statenents, I would scribble in tha appar right-hand oornar 
"JKL,* and if it was to go to tha partnership I would put 
"Partnership* underneath it, if it was to ba personal it 
would be personal, if it was to Agent it would ba Agent, and 
she would file it under those. There is no such thing as a 
JKL Partnership, like I stated before. 

Is my testimony clear in that respect? 

TIlL COURTt I think it is clear. At least, it is 
clear to me. 

THE WITNESSt Thank you, sir. 

0 Were the J. w. Lyons accounts, at Forget all 
partnership accounts? 

A To the best of my knowledge, sir. 

Q liow many such accounts were there? 

MR. PELDSHUUt YouT Uonor, didn't we haws this 
once before? 

HR. PALWICKt No. 

a 

A To lay knowledge, there should ~ normally it was 
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custowary for there to be two accounts in Lyons, one with 
Cmiadian siiourities and if there was American securities 
there would be a U.S. account and a regular Canadian account, 
sir. 

Q Isn't it the fact there were three Lyons accounts 
at Forget in Montreal? 

A It could be, sir. 

Q I refresh your recollection by reading line 18 of 
page 214 of the SBC testimony: 

”0 Were there tliree such accounts there? 

"A Yes, sir," 

A The answer is "Yes, sir." 

Q Yes, there were three accounts in the name of 
Lyons, is that correct? 

A Yes, sir. 

0 What was the reason for having three accounts? 

You testified as to reasons for having two. 

A Well, it goes on further. 

0 Give me your recollection at the present. 

A I gave you the reason for two, that I thougiit one 

was Canadian and one was American, and the only third . 

could possibly bs that if there was a concentration of a 
certain j»eaurity it might be kept separate. 

0 hut you have no independent recollection now as to 
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why the third account was opened? 

A No. I believe that wae for the convenienoe of the 
brokers, because this has happened before up there. Per 
example, if I had a large concentration of a Canadian 
security, they %/ould have that in one account, if I had 
another Canadian security they would open up an account 
under the same nane and they would have that in there. And 
that's the recollection that I have. 

Q In connection with the Lyons accounts, did you 
have occasion to sign the naae of J, W. Lyons? 

A Yes, sir. 

0 And how Mny occasions? 

A I only reiaenber once, sir, 

Q What was that? 

A When the account was opened. 

Q You mean the signature card? 

A Yes, sir. 

Q Do you renember a letter dated on or about Noveaber 
17, 1966, from Anderson 6 Valiquet to Mr. Lyons? 

A Anderson « Valiquet were the auditors for L. J. 
Forget at that tine. 

Q Did you got a letter from thesi for oertificatio. of 
accounts? 

A I or Lyons directly, 1 am not sure, sir. 
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Q Did you on occasion sign those certification of | 
juats? 

A 1 cw*t remember. 

Q Let me refresh yoxir recollection from page 220 of 
the SEC testixsx>ny, line lit 

"Mr. Sillieret That is correct. It has to do, j 
first of all, with Exhibit 47, which was a copy of the 
latter from Anderson fc Valiquet to Mr. Lyons; the letter 
is dated Noveidier 17, 1366. 

j 

"Mr. La MoKte, did you receive two copies of that 
letter originally? 

"The Witness! Yes, sir. 

"Mr. Sillieret What did you do with the original 
or one of the copies? 

"The Witnesst Signed it and returned it to Valifjuel. 
and Anderson. 

"Mr. Sillieret What name did you sign it, sir? 

"The Witnesst J. W. Lyons." 

Does that refresh your recollection that you signed 
the certification on that occasion? 

A Yea, sir. 

Q And did you so sign? 

A Yes, sir. 

0 Now, in connection with the accounts at Schweickart 
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that you testified your father had som authority over, who 
piiysically exercised tlte authority; you yourself or your | 
father? 

MR. FELDSliUli: At what time? 

A At vhat tine, sir? 

Q During 1966 and 1967. 

A I did, sir. 

0 And not your father? 

I 

A Uot to my knowledge. 

Q Did you ever open an account with respect to 

partnership assets at a broker called Bouchard? 

A Bouchard was the first account that was opened up 
in Canada. 

0 And what was the date that you opened that account? 

A Probably around *65, 1965. 

Q In whose name was that account? 

A I believe there was a Willard J. La Morte account 
there and then I don't recall any others. 

0 Do you recall a gentleouin named Fred Wepf? 

A Yes, sir, I do. 

Q Do you recall an account for partnership assets was 
opened in his name? 

A Does it say it in there? 

What is your recollection? 
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A I know t;hat: fchMTo was an account opened in his name 

0 And do you know whether his address was listed on 


t y ..ccuunt? 


Yes, sir, I think it was. 

uet me refresh your recollection from line 11, 


pa;-i 407* 


"Q The statesMnts that you have produced from 


Bouchard addresi 
W. J. La Morte? 


»d to a Mr. Fred Nepf, care of Mr. 


“A Mr. Fred Wepf? 

"0 Wepf. 

"A Is a Canadian, lives in Ontario. 

"0 Wiy would your stateswnts — I assume these 
are your accounts at Bouchard — why would they be 
addressed to Mr. Wepf? Hr. Wepf was a nominee. Wora 
the accounts in his name? 

"A Yes, sir. 

"0 Has he connected with the partnership at oT’’' 

"A No, Sir." 

Does that refresh your recollection that the 
statements were sent to Mr. Wepf in your care? 

A Yes, sir, but there was a reason for that. Tney 
^®Atially sent to Mr. Wepf in Ontario and there came a 
point in time, and I believe it was in *66, the latter part 
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of *S5f whaneirarythiiig that X had anytting to do with waa | 
transferred from Boucliard to 7^. J. Forget, and we cloaad out ’ 
Uouchard. 

U Out the Wepf account was a partnarahip aooooat* 
was it not? 

A To the beat of my recollection^ sir. So that* Creai 
then on any atatenenta or cloaing outs ahowed aiy naaa with 
Wepf*a name or whatever it ia and everything was aant to 
New York. 


0 Now. wlio had the authority to buy or sell sto<Aa 
in the Wepf account? 

A I did. sir. 

Q Anyone else? 

A 1 irtagine Wc:pf did. but I don*t tliink he did. 

0 Would you explain that, please? 

A Well. I am sure that Mr. Wepf signed the cards and 
Gvcrv'thing and was able to transact businees. but I don't 
think that he did in that account. 

Was there a Lyons account at Booc;^ard? 

A I am not sure. sir. 

0 Let me refresh your recollection froai line 4 of 

page 413 of the SLC testinonyt 

”Q Now. there was also a Lyons account at Bouchard 
”A Yes. sir. 


1 «» 
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”0 I.t that correct? 

”A Yes, sir. 

*Q Was that a partnership account? 

*A Yes, sir. 

Does that refresh your recollection? 

A It refreshes it completely because I was wondering 
liow we would start a Lyons account at Forget, and actually 
what in effect we did was transferred everything from 
Bouchard to Forget. 

Q Now, in fact, how many accounts were there at 
Bouchard in the naise of Fred Wepf? 

A I don't recall, sir. 

Q Isn't it the fact that there were two accounts? 

A If it says so, yes, sir. 

Q Well, what is the fact? 

A Shall we look it up? 

Q You may refresh your recollection. 

A Where is it? 

;Xr. Palwick indicates.) 

A Yes, sir, there were two accounts at Bouchard in 
the n£uae of Fred wepf. 

Q What was the reason for two accounts? 

A Again, to the best of my recollection, it wan 
becaxise it would either be Canadian securities versus u.s. 
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securities. 

o Let mo refresh your rccollaction froia page 14i 

"0 What was the reason for there being two 

accounts? 

"A One was strictly the Willard J. La Morte 

Agent account, the other was the Partnership.” 

Does that refresh your recollection? 

A Yes, sir, it does. 

0 And what is the fact, according to your present 
recollection? 

A Well, that has refreshed it and there was one 
account for the Agent and one account for the Partnership, 

0 Did you have a Partnership account also in the 
naroG of La Cie Bounnan, Ltd.? 

A Yes, sir. 

Q And that was a Plurtnership account, is that 
correct? 

A Yes, sir. 

Q What was the reason for opening a Partnership 

account in the nuna of La Cie .Uourauui? 

A La Cie Dounsan was a corporation, a Canadian 
corporation, that Mr. Bouchard of Bouchard offered and 
suggested tliat I might want to consider trading in a 
Canadian corporation, and he recosMndod that this coagiany 
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Go aheadf Mr. Peldshuh. This la one of tho t.iaMa 
when you have two cross examinations, Mr. Palwick. 

MR. I'ELDSHUH: Y^s, youT Honor, I have so learnod 
at this point. 

V 

Q Mr. La Morte, with regard to Sanford Boulevard 
Venture Partnership, was one of the purposes of that 
partnership that you should be elected a director of Shattuck 
Denn Mining Corporation? 

A No, sir. 

Q Sir, with respect to Hillard J. La Morte Partnershi> 

was it one of the purposes of that partnership that you 
should be elected a director of Shattuck Oenn Mining 
Corporation? 

A No, sir. 

MR. PALWICKt I object on the ground 

tiiese questions are conclusory and call for a bare stateswnt 
by the witness. No foundation has been laid for the state¬ 
ment. Purpose of what, the purpose stated la' tbe 
purpose stated in the partnership agreement, purpose in his 
own mind? I submit the question is too general. 

THE COURT: If you find — I will tell you what 


I have told Mr. Peldshuh. If you find that the questions 
that he has asked need clarification, you have that 
opportunity. 
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Continue, Mr, Peldshuh. 

You have opened the door, in any event. 

Q Sir, with respect to the partnership, Willard J. 

Morte Agent, was it one of the purposes of that partnershid 
that you should be elected a director of Shattuck Denn Mining 
Corporation? 

A No, sir. 

Q Will you tell his Honor how you came to be elected 
a director of Shattuck Denn Mining Corporation? 

A Yes, sir. Way back in early 1950 the family — my 

father, brothers and Mr. Cameron —- started a Joint Stock 

Traders account with a brokerage firm which my father and a 

broker ran, and the broker had discretionary. He would buy 
and sell whatever he chose. There were a few other people 
in it as well, and this went along for maybe three or four 
years, and one of the stocks that he purchased was Shattuck 
Denn Mining Corporation. 

If you will recall, there was quite a talk in tnc; I 
early '50's about uranium and tliey thought Shattuck would be 
a good security. So he purchased not only for the Joint 
Stock Traders partnership but for other accounts of his 
Shattuck Denn stock and in the mid-'50's -- and it was mostly 
on margin, and in the mid-'50's, or early '50's, there was 
a market decline that was quite severe and he was not able 
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to when they called for nuirgiiif wa wara not abla to 
put up margin so in order to kaap the account ha had to sail 
off all of tha hattar quality stock such as Anarican Tal t 
Tel or Consolldatad Edison, and tha nat raault van wa wara 
left, the partnership, with a load of Shattuok Oann stock. 
That's how — the first time I heard of Shattuok Dann. 

0 During that period of tisa wara you trading that 
account? 

A No, sir, 

Q Sir, did.there cone a point in time whan Riehaood 
Screw Anchor became a division of Shattuok Dana? 

A Yes, sir, 

0 Whan was that? 

A 1957 — oh, no. Shattuok Dann acquired in 19^7 a 
majority interest in Richmond Screw Anchor Caaq>any, and X 
believe in around 1960 or 1961 they got tha balance and it 
was merged in and bacama a division of Shattuok Daan. 

0 What was your connection, if any, with RiohaK>nd 
Screw Anchor at that time? 

A In 1955, tha and of *55, tha owner of Rlohaond 
approached me on purchasing his intaravt in RiohsKMid Screw 
Anchor Company, and he wanted all cash, whi^ I was not abla 
to meet, and 1 knew two directors on tha board of Shattuok 
oenn at tha tins and suggested te than that they consider 
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the acxjuiitition of Rlchaond as I thought it was an excellent 


company. 


They did, and subsequently they did buy out the 
interest of Hr* Snyder, who was the president of Richmond 
Screw Anchor Cocopany in *57. And then prior to that they 
asked <— the Shattuck Denn people asked me if I would come 
on the board of Shattuck Denn in February of *57 to assist 
them with Rich:«iond because my background had been in manu¬ 
facturing similar to Richmond's. 

Q Vfhen you say som of the people on the board of 
Shattuck Denn asked you if you %fould come on the board at 
that time, were any of those people members of the Joint 
Stock Traders? 

A Ho, sir. 

Q Members of Sanford Boulevard Ventures? 

A Uo, sir. 

MR. PALMlCXt I Object to all this. It is 
completely irrelevant. What does what tai|^panad bask in '57 
have to do with the *63 and *67 short term trading? 

THE COURTt It seems to me that you trere attemptin 
to establish a pattern with regard to his partnership negotia 


tions. I think he is entitled to counter that with showing 
what he did before. All right. 


Was any 


r of that board of Shattuck Denn a 
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partner in Willard J. La Morto igaat, if it thmi eaiatad? 

A No, sir. 

0 Or in Willard j. La Morta Partnership if it then 
existed? 

A No, sir, 

Q And froai that point on did you continue to be 

elected to the board of S.hattucJc Oenn Mining Corporation? 

A Through the tine in question, yes, air. 

Q When you say "Through the tiM in question," that 
was up until soaetine In 1967, is that right? 

A Well, I believe I was not reelected a director in 

1968. 

0 *687 

A Yes, sir, 

0 YOU w.r. not on that Hat., th. Mnasmnt alat.7 
A That's correct. 

Q Sir, with respect to the partnerships now. Joint 
stock Traders, Sanford Boulevard Venture, those partnerships 

existed and at a time when you were on the board of directors 
of Shattuck Oenn? 

A Yes, sir, 

0 And during that period did you ever, in oonnection 
with your functions of a director of Shattuck Denn Mining 
Corporation, engage in any acts on behalf of any partnership 
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inflation to Shattuck Donn Mining Corporation? 

MR. PALWICK: Read the last part of that question , 
Lack, please. 

(Question read) j 

THE COURT: That is not an issue here, is it, Mr. 

Feldshuh? 

MR, FELDSHUH: I am sorry, sir. j 

THE COURT: I am sorry, too. That is not an issue 
here, is it? 

MR. FELDSHUH: I believe it is, sir. Under the j 
Rai.tner case we are talking about the deputization, your 
Honor, and also under Blau against Lehmem we talk about 
deputization, and I want to show by this testimony that ^ '.ere' 
was no deputization at all. 

I 

THE COURT: Yes, but tne point I t.iought of thf' j 
case is that he through the partnerships traded in ShaccucK 
stocK in 'rhicn he had a beneficial interest: and that i 
^thought was the issue, not that he did anything other t- ; 
that as a laamber of the board in favor of the •'•artner.ships. i 


^ PELDSUUH: May I submit this, your Honor. We 

^ ij nave a kind of reverse situation here, one which hen, " 


24 

25 


oelieve, so far as I know, not been decided yet. In b aw 
against Leiunaa Bros. «nd in R^ttner, the effort wa.e i.-o h* 
to hold the entity, here partnerships, responsible ror 

t'.at the partnerships made by reason of the act'; 

MUTNKNH OltrniCT count NCNONriNt. U.t. COUNTMOUSC 
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of the director in being deputised to act on the respeetiee 
boards, iiore we have the reverse situation. 

In this case what Shattuok is trying to do is 
the reverse of that. They are trying to say to this one 

partner that ■You are responsible for all the profits 

( 

by the partnership,” 

As to that up to this day, your Honor, X know of 
no decision in that direction. The only place %fhere 
deputization has been touched upon as being a oontrolling 
factor is in one that 1 described but I vent to lay at rest 
at this stage that there was no deputization, 

THE COORTI Yes, but that — well, all right, 

MR, PBLDSllulii That is the only point I have in 


nind. 


THE COURT} I suppose Z night as well let you ask 
the questions and we will save nore tine than have the discus 
slons. So go ahead, l don't agree that the deputisation 
that you are getting at is the deputisation Vhich is at 
issue here, ueputiration that is an issue here is his 
deputisation to act on behalf of partnerships in regards to 
trading various stock, not deputisation to act for the 
partners as a director of Shattuok, 

NR, PELDSHUHi Just to lay the issue at rest, your 
l.onor, so at least our record is streightened out, I want to 
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make siire I have got that point clear. 

THE COURTt As I said, I probably took more time 
in that than letting you ask the question. 

MR. PRLOSUUllt Your Honor may be right, but that is 
lay understanding of the law. 

THE COURTS All right, go ahead. 

A You are probably not going to like the answer, 
but the ans%rer I believe is "Yes* to the question that you 
asked me, unless I misunderstood you cosgiletely. 

MR. PALWICXt fihat is the question again? 


please? 


MR. PELOSHUHs May wo have the question again. 


THE COURTS I don't think tlie question was clear. 


The question was really meant, the way I understood it, 
whetlier yea were deputised on behalf of the partnersnips to 
act in any way in the affairs as a director of Shattuck, 
isn't that right? 

THE WITNCSSs That is not the question as I hoar 


THE COURTS That is what he meant. 

THE fifITNBSSs Because one of the partnerships 
help out in a situation whore Shattuck Denn, that I had 
knowledge of as a director — 

Q Did help out Shattuck Denn? 
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A air. 

Q Apart fr«i a altaatlon lAara thaar brtpi 
Shattuetc om - «1U you <laaarlW to hU lowir i 
situation is« ploaaa ao lit will 

A in 1957, tlr, Bw « ortXy • 

aoquiro a UttXo bit mof ttoMi 90 p«P cant of M 
they paid ^ » itbara for it. And aftv that tit 
ao to go to Rlohnond to <^parata It in •90» 
aona of tha nlnorlty Aarttooldtra In Hohnond tl 
laft in Bloinnmd baeana <imta baUlgarant about 
Sbattuok Daim uaa not tnying thalr Intaraat. ■ 
that thay uara aakiiis uaa |79 to $100 a Mit* 
So that happantd la uith thn partn^l 
paraonal aaaata I purohaaad about to par aant < 
■toeic at about $t2 a <iara, idiltb uaa uniar idu 


X41A. 


tha fhot that 


that thay uara aakins uaa 


th.n paid. rt th.. «• 

board that I had <«•>• d**!* •* **** ** 

thay could buy that atoak at up aaat* 
q bhlch uaa $ta a iharat 

A Taa, air. 

Q And did thay do thatt MA thay bur 
A ijhfortunauly, abtut a y( 

Mr. Barton, idio uaa tha jiialilwit of ftoatuah than 
if I uouXd taka Shattuok Man ataak for tha uauiB 
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had laid out and wo are attll laying it out because we had 
purchased it — I had purchased it under a three to five- 
year contract. So I had to keep paying the* cash every 
i*,nth or every quarter knowing that Shattuck wanted Richmond 
and it would be very valuable to Shattuck, but Mr. Barton 
asked AO if I would take stock, and rather than go into — 

I told hi* •Ho,* but if he insisted I would. 

So he transferred to »e and a few of the partner¬ 
ships, whatever was involved in there, about 53,000 shares 
of Shattuck Denn stock at 7-1/2, I think the price was. which 
was to reimburse us for the third of a million dollars in 
cash that we laid out so that Shattuck Denn could acquire 

all of Richmond. 

Q And this occurred in 19577 
A NO. It started about *59 and was probably con¬ 
cluded around *60 or '61. 

Q Was there any other occasion where any other act. 
as -far as you were concerned as a director, you did and 
by reason of the prompting or in the interests of any 

partnership? 

A do, sir. 

KR. PELDSUUH: I think that was your thought, your 

donor. 

r4R. PALWICKi Nothing further. 
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MR. FELDSHUHt X would lika to Stop 
minute, your Honor. I think I have no more. 


for a 


MR. PALffICKt I thought you aald you were dona. 
(Pause.) 

MR. FELDSHUHt I have no further queatldns. 

THE COURTt All right, thank you* Ton nay step 


do%m. 


(Witness excused) 

THE COURTt Well, gentlenen, we will adjourn until 
tomorrow morning at lOiOO, at which time we will oesq^lete 


this case. 


MR. FELDSmiHt Your Honor, nay I ask thisi 
Is this the plaintiff's ease? 

MR. PALHICKI This is plaintiff's case. The 


plaintiff rests. 


MR. FELDSHUHt May I reserve until tosorrow morning 


THE COURTt Are all of the exhibits, defendant's 
exhibits, narked, Mr. Clerk? 

THE CLERXt Yes, youT Honor. 

(Whereupon, an adjournment was taken until March 
23, 1973, at lOtOO a.m.) 
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SHATTOCK OBNN MINING COUP. 


vs. 


67 Civ. 3222 


HILLAKD S. LA MORTE 


March 23, 1973 

(Trial rasuxned.) 

MR, PBLDSHUHs May it please the Court, last evenin«| 
I reserved until this SK>ming notions at the end of the 
plaintiff's case. 

I respectfully nove pursuant to Rule 12(h)3 that 
this Court does not have subject natter jurisdiction as to 
any transaction occurring prior to August 23, 1965; that the 
exhibits in evidence show actions with respect to trans** 
actions prior to that tine, and I submit to your Honor that 
such transactions are in conflict with the provisions of 
Section 16(b) of tlie Securities Exchange Act. 

Your Honor, I also rospoctfully move, pursuant to 
Rule 41(b) for a dismissal on the ground that upon tlie 
facts and the law the plaintiff has shown no right to 
relief. 

I would, with your Honor's permission, like to 
discuss several areas with regard to that motion. 

THE COURT: No, 1 am not going to hear tliat. That 
is a formal notion that I will reserve judgment on. You can 
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2€3 

develop it If you wish in po.t-trl«l brief.. i will be 

frank with you. i don’t think that Motion ha. rirti _»-Tf . 

it doe.n*t appeal to ne, but your Motion with regard to the 
jurisdictional ia.ue — 

MR. rELDSHUHi May I get a little cloeer to your 

Honor? 

the courti I aw aorry. i will try to 

louder. 

I said that I would not hear you in a further 
discussion on the notion to diodss. 

MR. PTLDSROHt Yea, sir, I heard that. 

THE COURTi Because it seew. to ae that is a 
formal motion and you have wade your point. l an going to 
reserve judgment. You can develop that if there is any 
substance to it in your post-trial brief. 

The motion that I think is of subatanoe is the 
first notion, and that is the juriwllotlonal notion. 

I have not seen all the evidence, so Z an going 
to have to reserve judgnent on it, but fron what I have 
seen of the evidence I an not at this point persuaded that 
the — and I will hear fron Mr. Palwick on this — that the 
plaintiff has not net that burden, at least I an leaning 

in that direction, in regard to any transaction prior to 

1967 . 
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VJaa this case brought in 1969? 

MR, FELDSUUHt It was brought in 1967, and the 
two-year period August 25, 1963, to August 25, 1965. 

TUB COORTt I will have to look at the evidence, 
but I don’t see zmything — I was listening for this and 
trying to see what the plaintiff was going to present to 
avoid this problem. It nay be in the witten docunentation 
which I haven’t seen. 

Rut, in any event, Mr. Peldshuh, I am leaning in 

your direction on that point. 

MR. PALifICK* May I address myself to that point, 

your Honor? 

THi: COURTi Yes. 

MR. PALMICBi First of allj no defense has been 
set up of the statute of limitations in the present pleadingsw 
THE COURT: It is jurisdictional. I think it can 

be raised at any time. 

KR. PALMICK: The causes, and we briefed this on 
the defendant’s motion to amend the answer, we briefed this | 
point entirely. The cases say that if Form 4*8 are not file<^ 
currently on the transactions, the two-year period runs j 

after the filing of the Form 4. 

Now, the first Form 4 that was filed with respect 

to these transactions was in August of 1967. 
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TUE COORTi I think, M far as I hmwm hmmn abla to 
road the cases, there are oases that sessi to hold that no 
natter — at least as I have read thasi. Of ooarsa, both of 
you are going to have to anlightan aa on this in post-trial 
but I an of the opinion that the case law is that 
this is a natter that cannot be weighed, there is no tolling 
of the statute, that this was one of the stateti Tha t doss 
not toll under any oircunstances. 

MR, PMUfZCKi I an co8q[>letely oonvinosd of the 
opposite and we convinced Judge Wyatt of the opposite, and 
I think in our post-trial briefs we will be abU to oonvinoe 
you of the opposite. 

THE COORTt I an not deciding at this point-* Z 
an reserving judgnant on it. I was telling Mr. Peldshuh and 
you I regard it as a very serious prc^rlen and I trust both 
of you will treat it seriously, I regard it nore severe 
than the formal notion to dismiss where there are factual 
questions here which have to be resolved. 

MR. FEltOSUUUi Might I )est for the reossd ^ 
alone and for no other reason renew ny notion to ansad the 
answer as previously laoved before your Honor at the opening 
of the trial? 

THE COURTI All right. 

MR, PAUlICKt I move to amend the oonplaint to 
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conforn with the evidence in that we now seek larger uamagefl 
based on the appraisal value given by our expert. 

THE COURT: All right. 

MR, PALWICKt This was — 

THE COURT: I an not certain either one of you has 
to make that motion. Both of you are moving, so it is a 
protection, it seems to me, that the Court is entitled to 
give relief upon what the evidence shows. 

V All right. You can now proceed, Mr. Eeldshuh, 

with your defense. 

MR, PELDSHUH: Sir, I now offer Defend^mt*8 
Exhibit A in evidence, the sane constituting a list of the 
stockholders of Fireproof as they existed on February 1, 
1^66, and in that list there is also included not only the 
number of shares of each stockholder in Fireproof but also 
the number of shares that each of them received upon the 
merger. This exhibit, your Honor, had been pro-marked and 
is included in the pre-trial order. 

MR. PALWICK: No objection. 

(Defendant's Exhibit A was received in 
evidence•) 

MR, PELOSBUH: I now offer, sir, as pre-marked, 
Defendant's Exhibit D also included in the pre-trial order, 
the balance sheet of the Fireproof Products Company as of 

SOUTMCNN OUTHICT COURT RtPORTCR*. U.t. COURTHOUSt 
poesv •QUARK. MKR YORK. M.V. CO T-4M0 
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January 28, 1966. 



MR. PAIMICKs No objoction. 
(Defendant's Exhibit B was received in 


evidence.) 


MR. FELDSHUHt I ttow offer in evidenoSf your Honor* 
as pre-raarked Defendant's Exhibit C, the sasw constituting 


a list of transactions with regard to Willard J. La Norte 
Agent and also included in the pre-trial order. 

MR. PALWICKi No objection. 

(Defendant's Exhibit C was received in 
evldenoe.) 

NR. PELOStiUHi I now offer in evidence* your Honor* 
as Defendant's Exhibit 0 as pre-sMrked and as included in 


the pre-trial order a list of the transactions of the Joint 
Stock Traders. 

MR. PAUifICKt No objection. 

(Defendant's Exhibit D was received in 
evidence.) 

MR. FELDSHDHt YouT Honor* I now offer in evidence 
as Defendant's Exhibit B a list of the transactions in 
Sanford Boulevard Venture as the sasw was referred to in 
the pre-trial order. 

MR. PALMiCKt No objection. 
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(Defendant's Exhibit E was received in 
evidence•) 

MR. FELOSHUHi Your Honor, I now offer in evidence 
as Defendant's Exhibit 7, as premarked and as included in 
the pre-trial order, a list of transactions in the Willard 
J. La Morte Partnership. 

MR. PALWICK: No objection. 

(Defendant's Exhibit F was received in 
evidence.) 

MR. FELDSHUH: Your Honor, I now offer in evidence 
as Defendant's Exhibit G the report of Duff, Anderson & 

Clark wherein the legend on its face appears 'Shattuck 

Denn Mining Corporation Proposed Acquisition of the Fireproof 

Products, Inc.* 

MR. PALWICXs Objection. It is hearsay. 

MR. FELDSHUH: May it please the Court, this is a 
record kept in the urual, reguleur course of business of 
shattuck Denn Mining Corporation. It is a record that i 

emanates from its filet.. It has a letter addressed to the 
board of directors of Shattuck Denn Mining Corporatioi; and 
with regard, to its contents, this is one of the documents , 
belonging to Shattuck Denn Mining Corporation, the plaintiff. 

MR. PALWICXs No question it belongs to Shattuck 
Denn Mining Corporation. It is completely incompetent unless 
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unless he brings the person in here wrote that report. 
There is no evidence it was received in the regular ooarse 

I 

of Shattuek's business. 

HR. PELOSUUUt Would youT Honor look at the 
opening page here? 

THE COURTS Who wrote the report? 

MR. PRLWXCKs A consultant* but we are not bound 
by that consultant's report. If he wants to bring an 
expert in here to testify* he is perfectly privileged to 
do so. 

THE COURTS I think that is right* Mr. *aldshuh. 

I think Mr. Palwick is right. This is a report that was 
made by an outside organisation subndtted to Shattuek. It 
is not their doousMnt. It is a docuaent that they sMybe 
ordered dosso* but it would appear to sm that there ssight be 
disagroesaant with it and it appears to ee whoever did it 
ought to be here and authenticate the docusiont. 

MR. PELDSHUHs May I have it narked for identifica* 

tion* air? 

THE COURTS Yes. 

MR. PRLD8UUUS May X subnit* your Honor* it is wy 
intention to have it identified as a doounent that notivated 
this entire transaction? 

TliE COURTS All right. 


•OUTMINM DltmtCT COURT RIRORTIRt, U.S. COURTNOUM 
POkgV •OUARg, Rg« VORR, R.V. CO T-MM 






270 

1 

2 

• 

-f 

i ^ 

1 

gvy MacMullan-direct 270 

s 

B 

1 

( 

3 

(Dttfondant's Exhibit G was laarked for 

1 

4 

identification.) 


5 

MR. FELDSliUUt I now call Mr. Hugh MacMullan. 


6 

your Honor. 


7 

HOGH A. MAC MULLAN, III, called as a 


8 

witness by the defendant, being first duly sworn. 


9 

testified as follows: 


10 

DIRECT EXAMIMATIOM 


11 

BY MR. FBLOSHUHt 

1 

12 

0 Mr. MacMullan, would you tell his Honor your 


13 

acadenic background, please? 


14 

A Yes. I ais a 1961 graduate of the University of 

i 

15 

Pennsylvania. 


16 

Q Hill you state your business occupation auid the 


17 

length of tiae that you have been engaged in that occupation? 


18 

A I aa a vice president and appraiser for the 


19 

l&nufacturors Appraisal Company. I have been engaged in 


20 

aaking appraisals of the stock in closely held coxporatiouB 


21 

for five years. 


22 

MR. PALHICKt Would you read back that answer. 


23 

please? 


24 

(Answer read) 

i 

f 

25 

Q Are you a Skeaber of any professional association? 



A Yea, sir, I am a member of the American Society of 
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AppralMrs and paraittad by wrlttan axaaiaation to iaelada 
the appraisal spaoialty of intangibla assets nast to ay aw 
in tha aaabarship directory. That designation iaolodas the 
appraisal of stock in closely held oorporations. 

0 Dov long has Manufacturers Appraisal Coapeay been 
in business? 

A Since 1199. 

Q Nhat? 

A 1899. 

Q Sir, in connection with your work, will you state 
the scope of the %rork done by you in relation to non-public 
corporations? 

A Yes. I aa responsible for the valuation of the 
stock in closely held corporations and for preparing oral 
testiaony and narrative written reports relating to value. 

Q Have you had occasion to testify in any tribunal 
with regard to the value of the slxares of non-public oorpora 
tions? 

A Yes, I have. 

Q About how aany tisMs have you done that, sir? 

A I %iould estiaate 50 or SO cibms. 

0 And in each of these 50 or 60 tines, that was 
referrable to the valuation of stock in non-public eorporati 
is that right? 
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A Ye*, that** correct. 

Q Ua^e you al*o te*ttfied with respect to arbitration 

session* of any kind? 

A Yes, I have. 

Q And in any tribunal, sir? 

A Yes. I nust clarify this. The total 50 or 60 
time* includes these other categories that you are now 
mentioning. 

Q Were those categories in court as well? Was that 
included? 

A Yes, that is correct. 

0 Mr. MacMullan, based upon your experience, will you 
tell us the factors which you employ in determining the 
value of a noo>public corporation and its shares? 

A We use many factors, and I think siany of them were 

adequately covered by Mr. Russell. 

In this particular case, however, I felt that 
four factors were especially important! Earnings, book 
value, sales and the particular contributory value of a non¬ 
operating asset. 

Q You say "non-operating asset." In wliat way 
such a non-operating asset involved here? 

A I am referring to vacant land that at the time of 
the acquisition or the time of tlie merger was not contribuLin j 
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anything to •arnings of tha oonpony and was oootribating or 
was racordad only in an undarstatod mnar upon tka 
ahaats of tho oong>any. I 

0 Of tha factors that yoa hawa now raportad to tha 

I 

I 

Court, did you plaea any spaoial saphaais on any ona factor 
In conparison with tha othar factors? 

A Tas, I did. Earnings. 

Q Will you tall us, sir, tha raaaon why you plaoad 
greatar aaphasis on that factor in ooaparison with tha othar 
factors? 

A Wall, X placa graat aaphasis on that factor 

because in our axparionoa it ganarally raprasants tha bast 

•• 

aaasuring stick, tha bast basis for ooaparison. In addition, 
it is Dost fraquantly considarad by invaators, thosa paopla 
who are actually creating tha aarkat through buying and 
selling. In addition to that, X suppose in raoognition of 
the first t%ro factors, the Internal Ravanua Sarrioa has 
actually suggested that it be afforded tha haawiast weighting 
in appraisals of this type. 

0 Mr. NacMullan, now that you haws testified as to 
tha factors which you did asqploy and their rsspaetiva weights, 
will you tall us how you dawalop these factors to be used 
in tha appraisal of a going, non-public corporation? 

A They are nomally developed through a oonsidaration 
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or a ooaipariaon with coaparable or at least similar publicly 
held ocmpanies that have a standard market for their stock 
throughout the marketplace or the exdtange upon 4diich they 
are listed. 

Q You have been retained by the defendant La Morte 
as an expert to testify as to the value of the conmon stock 
of fireproof Products, Inc., a non-public corporation, as 
of February 1, 1966, is that correct, sir? 

A Yes, that's correct. 

Q And you are being compensated as such expert by 
the defendant, is that correct? 

A Yes, or at least the Manufacturers Appraisal 
Company is. 

0 That is your company? 

A Right. 

0 Have you examined records of and concerning 

Fireproof, and if you have, will you tell which records you 
^have .examined? 

A Yes. I have examined annual reports including 
operating information and balance sheets, a proxy statement, 
the Duff, Anderson & Clark report that was made availanle to 
me, related correspondence and other similar information. 

Q Sir, did you examine the agreement — 

riiE COURT: Would vou give us the years of the 


I 
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•nnual raports? it vas oavar apaeifiad aa to tte. 1 
like to know what yaars, and tha prosy stataBaat. 

THE WlTHBSSt Certainly. Tha prosy atatawit la 
the atat«Mmt thafa already. I ballaaa. in awidanoa. That 
includaa operating infonation from 1960 through 1965. 

THE COURTi That's Plaintiff's Exhibit IJ. All 

right. 


THE winiESSt The operating inforswUon ~ tha 
reports that were available to >a ware for tha yaara ending 
Oecaabar 31. 1964 through Oacenbar 31. 1969. I believe. 

THE COURTi All right. 

0 Mow. with respect to tha axaaiination of thaixeKy 
statenant. you did axanina. as oontainad in tha prosy 
stateaant. tha agraanant between tha plaintiff Shattuck Dean 
Mining Corporation and Piraproof Products. Inc.. did you notT 

A Yes. I did. 

Q Upon your examination of that agresmt. what did 

you find with respect to tha terms of tha axchanga of 
Fireproof stock for Shattuck stock? 

MR. PALWiCKt Objection. Tha agramsant speaks 
for itself. 

THE COURTS Tha objection is o v e rr uled. 

0 Proceed, sir. 

It simply provided for tha exchange of Fireproof 
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Hharcs for Shattuck shares at the exchange ratio of 13.21 
p’ -ea of Shattuck for each share of Fireproof. 

0 With respect to this provision in the agreeeent, 
what conclusion, if any, did you arrive at with regard to 
determining the value of the Fireproof shares? 

A Wall, first it obligated the Fireproof shareholders 
to exchange their shares for an exchange ratio that had been 
determined based upon the book value of Fireproof slb of 
i;>eceBd>er 31, 1964 and the market value of Shattuck as of 
that same date. 

Secondly, it SMkes no provision for an adjustment 
of any kind due to the relative change in financial position 
in eithor of the two coag>anies and then once again it did 
fix the exchange rate at 13.21 shares of Siiattuck for each 
share of Fireproof. 

Q Well, in that connection, did you form any judgment 
with regard to any increase in value of the Fireproof net 
worth from December 31, 1964, to the date of the merger, 
namely, February 1, 1966? 

A I wouldn't say that I formed an opinion. I an 
aware that the book value decreased in total but increased 
on a per share basis because the nusiber of shares was fewer. 

0 Did it make any difference to you whether or not 
there was any increase in the value of the Fireproof aiiares 


i 

I 
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9wy 

on Dccaiuber 31, 19657 

A No, I did not considar that. 

0 Why didn't you conaldar it? 

A Wall, l>aoause, aa I hava atatad, the axchanga ratio 

was fixed aa of Docanber 31, 1964. Thara waa no way of 
providing for an inoreaaa or a dacraaaa in relative vaXuoa 
after that date. So that really beooaaa the affaotive data 
of appraiaal. 

Q Do I undaratand you, air, that even if Shattoek 
atoek, which in the Month of Daoaabar waa at 910.75 a share, 
went up to $100 on Fabruar/ 1, 1966, that would aaka no 

insofar aa your appraisal of value is oonoamad? 

Is that right, sir? 

A That's correct, because I addressed only 

to the value of Fireproof. 

0 And the contrary situation would be the saaei If 
Fireproof want up to $1,000 a share in the interval of tine? 

A Tas, that's correct. 

0 In other words, as I understand you, sir, the 
Fireproof stockholders were to get 13.21 shares of Shattuck, 
no matter what? 

A Yes, that's right. 

0 And no natter what, the Fireproof stockhblders 

» 

would have to give up 1 share to get that 13,21 shares, is 
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that right? 

A Yes, that's correct. 

0 Then with respect to Decenber 31, 1964 and the 
,ratio as then established by the parties, do I understand 
that that ratio was fixed, it xaade no difference vhat happen^ 
cd after that? 

A Yes, that is correct. ^ 

Tli£ COURTS Mr. Peldshuh, if I may interrupt for 

a moment. 

MR. FELOSllUUs Yes, sir. 

^ a 

TUE COURTS Am I to understand your testimony, Mr. 
MacMullan, that there was an agreement between Fireproof and 
Shattuclc and that an agreestent set value as of a certain 
date and that date was what, Decenber 31, 1964? 

THE WITNESSs It didn't set value. It set the 

I 

exchange ratio. It said that this number of shares is going 
to be exchanged for this, regardless of what happens to the 
booh value of Fireproof or the market value of Shattuck. 

In fact, the book value per share of Fireproof went up and 
the market value of Sliattuck wont do«m, but there was no 
adjustment made subsequent to that. There was no adjustment 
made in the exchange ratio. That remained fixed as ot that 
date. 

MR. PALWICKt Your Honor, just to straighten this 
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out, the agraement fixed an exchange ratio of 13.21 shares. 
That's all the agreement said. It did not fix it on the 
oasis of marko' value or book value or anything of the kin<:. 

ilit COURT: Was the agreement entered into I 
do-i't have it before me. 

MR, PULDShUIi: It is in the proxy statmnent. 

THE COURT: Was the agreement entered into as of 
Uecember 31, 19647 


MR. PALWICK: No, sir. 

TiiE COURT: What I am interested in is what was the 
effective date? Was it Lecember 31, 19647 

*iR, PALWICK: September 14, 1965. 

flit COURT: What is the significance of the 
I'^ncuinber — I see. 

MR. PALWICK: If your Honor will look at the 
covering letter. 

TllL COURT: I see. 

;4P.. rf.LDSHUh: The covering letter, your Honor, 
letter of transmittal, refers to boceaber 31, 1964. 

MR, PALWICK: The second paragraph from the bottoia. 

THE COURT: Now I understimd. So that what you 
are really saying, Mr. MacMullan, is that the parties agreed 
on an exenange of 13,21 as of the book value of Fireproof and 
the market value of Shattuck as of that date? 
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THE WITNESS: Tea. 

THE COURT: And on that basis they arrived at a 


THE WITNESS: Right. 


BY MR. FELOSUUU: 

Q Sir# have you arrived at a valuation with respect 
to the fair value of the Fireproof shares as it existed on 
February 1# 1966? 

A Yes# I have. 

Q Would you tell us# sir# what that value was? 

A I believe the value is best expressed as $200 per 


share. 


Will you tell his Honor how you arrived and what 


procedures you went through to establish that value? 

A Yes# I will. I would prefer to hand out something, 
some sheets# to everyone and review those. I thtok it would 
make it easier. It would be easier for me. 

I 

Q Uo you have the sheets there? 

A Yes. 

MR. FELDSHUH: May I pass one up to your Honor? 

THE COURT: Youave going to mark it, I preaum;*? 

MR. FELDSHUH: Yea# I would like to have it wuirked, 
please. That will be Defendant’s Exhibit S. 
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1 



(Defendant's Exhibit S was marked for | 

Identification.) 

A UasicallY, I have taken three approaches to value 
ajid I will run down them very briefly. 

The first approach is a return on net worth 

dl 

approach» which attempts to determine whether or not the sub¬ 
ject company was making a normal or abnormal return on its 
net worth at the date the exchange ratio was determined. 

In tiiat instance, the net worth of Fireproof at 
that time was $1,758,281. Earnings for the year ending 
December 31, 1964, when consolidated to include the effect 
of i^th hepuhlic Fireproofing Coag>any, Oyansel Corporation 
and Steel Erecting Company arc $84,000 -- pardon me — 
$184,000, This is considerably in excess of what we have 
determined to be a normal return whlcli we estimate to be 8.2 
per cent. The excess return, $39,821, may be capitalised at 
an intangible rate of return of 15 per cent to provide an 
estimate of what in fact this excess value might be over 
and ^d}ove book value. 

The companies that are listed subsequent to this 
approach on the first sheet are the companies I used as 
comparable or similar. We ran into the sane problem Mr. 
Pusoell described, that there are no publicly held companies 
that are actually comoarable. We have used five companies 
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that either serve the conatruction market or are a distributoi 
of steel products, «uid we have also incorporated information 
relating to seven cement companies inasmuch as the vast 
majority of rireproof’s business related to or served 
concrete construction in one way or another. 

We did consider the first live companies, the steel 
distributing companies, as more important, and accordingly 
we weighted thoe 2 to 1 for the cement companies in both 
this approach and subsequent approaches that we used. The 
inference of the answer to this approach is at the time that 
the ratio was fixed, December 31, 1964, it probably was not 
equitable to consider only the book value of Fireproof in 
that they had additional earnings over and above a normal 
return on book value. 

The second approach then is a price-eamings 
ratio approach. It compares the price-earnings ratios of 
the sasM comparable companies and applies it to the current 
earnings of Fireproof. 

Turning to the second sheet, wo can see that the 
weighted average price-earnings ratio we have used a 10.6 
multiplier. Apolying that to the $184,000 in earnings for 
the year ending 12/31/64 produces an indicated value of a 
little over $2 million. At this point, however, we have to 
malt a an adjustment for lack of marketability. We have 
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compared publicly held companies that have a ready aarket 

for their stock through the exchange upon which they are 

traded to a small or relatively small privately held coi^>any 

that does not have a ready market for its stock. So we have 

aiscounted the total value by 10 per cent. 

% 

Support for that 10 per cent figure is contained, 
if you follow the asterisk, down where we list a number of 
flotations that were actually made. In otiier words, in order 
to make this stock public the stockholders would have 
probably had to spend about 10 per cent of their gross 
proceeds in order to accomplish that. 

At that point, then we have a net value of $1,805,0 
to which wc have added the value of a non-operating asset, 
the vacant land, which we estimate to be worth at that time 
$475,000. 

I think that covers the price-earnings ratio 

approach. 

The third approach to value is a coag>osite approach 
whore we use essentially three contributory components of 
value: ' i^aminga, net worth and sales, and do the saaie type 
of comparisons with the comparable companies as we have 
done with the price-earninqs ratio approach, determine 
multipliers and work up a value that way. 

You will notice that there is a diffsrence in the 
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earnings figure and in the earnings eultiplUr used here 
bet v*jen this approach and the price-earnings rat3» approach. 

i 

The difference is because I have utilized weighted three- 
year average earnings for the subject ooepany within the 
coaposite approach and« accordingly» I have worked up the 
prlce-eamings ratios on the saee basis for the comparable 
coi^aaies. Jhla gives us then a total value by this approach 
after discount for lack of ■arketability of $1,829,00C* 

odd. At this point we once again add the value of the excess 
land# the non-operating asset. However, in this case since 
we have already included its contributory value within the 
net worth onltiplier, «s add only that awount that la In 
axcesa of that, in other worda, tha swount over book value, 
and onoa again we ooue up with a value of a little over 
$2 eilllon. 

The third and fourth pagaa of this handout are 
nothing eore than tha financial infocuation and tha ratloa 
and ■ultipliera that were davelcvcd and utilised within the 
eosvoeite approach. I don't think they need dlecuaeion at 
thie point. 

Tha last page then ia headed "Oooolueioo of Value." 
Thue, at thia point wa hava utilized three appapoachea to 
valna and I would aay that tha return on net worth approach 
is proheblj the leeet reliable. The price^emlnga appi^>ach 
ie prdMly the neat leeet reliable and tha coepoaitc 
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approach probably offers a batter indication of value. 

We have concluded that a rounded total fiqure of 
;>2 nillion for all of the shares of stock of Fireproof a nd 
sirjply divided that by the number of shares that were in i 
existence as of 12/31/64. That number is 12,395, producing 
an indicated value per share of $161.35. 

At this point we have considered an additional 
incremont of value for the fact that we have been asked to 
value the 64.2 per cent of the stock that was actually 
delivered by the La Morte family. In recognition of the 
fact that this is a controlling interest, we have added a 
premium for this control of 25 per cent, producing a rounded 
total value then of $200 per share. 

That*s in summary what it is. 

0 Iji regard to the control factor at 25 per cent, 
will you tell his Honor whether that's a normal and customary 
premium with regard to the control area as the same applied 
to the t4.2 per cent of the La Morte stock? 

A I wouldn't want to coasnit myself to saying there 
is such a thing as a normal premium for control. It's 
alir.ost always a matter of issue and sometimes a matter of 
compromise. I have reviewed a number of court cases that 
suggest the range going all the way from 10 per cent to 
50 per cent. I made a study myself of a number of two-step 
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acquisitions whsrein ons conpany vouid buy another company 

at two different dates, either buying a minority interest 

first then picking up the rest of the stock, the majority 

interest, or majority interest first and then at a later 

date buying the remainder of the stock. I have been able 

to substantiate a 24 per cent average premium that they pay 

\ 

for the majority interest, for the majority shares, over and 
above the sdnollty shares. That's the basis for the 25 per 
cent. 

Q And that is the reeison why you selected 25 per cent 

in this case? 

A Yes, that's correct. 

KR. FELDSHDHs No further questions. 

MR. PALKICKi Your Honor, may have a ten-minute 

break at this time? 

THE COURT* He will reoess for tan minutes. 

(Recess.) 

CROSS EXAMINATION 
DY NR. PALWICKt 

Q Mr. MacKullan, I believe you said you graduated 
from tlie University of Pennsylvania? 

A Yes, sir. 

0 What was your degree? 

A It was a Bachelor of Arts degree. 
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0 Old you study business sdainistratlon or what was 
your maior? 

A My najor at the University of Pennsylvania was 
Lnglish. 

0 Did you take accounting courses? 

A Yes, I did. 

0 And you testified that you have previously testifiel 
as to valuation in 50 or 60 proceedings? 

A I thought that I tried to clarify that. I have 
testified formally in court in 50 or 60 proceedings. However, 
I have been involved in arbitration sessions, testimony in 
court and matters where ~ legal matters 50 or 60 times. 

'J And did tliose 50 or 60 times always involve 
closely held corporations? 

A No, I would aay not specifically, but that, 
generally speaking, that was — 

0 were there any other subjects that you ware 
involved with? 

A Yes. As I explained, my job is to appraise 
intangible assets, including the valuation of closely held 
corporations. So the inference there is that, yes, 1 spent 
time doing other things, too. 

0 I note you said "intangible assets.” Have you 
ever valued tangible assets? 
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2 

A Yes, I have. 


3 

Q vihat kind of assets? 


4 

A R^al estate. 


3 

) 

0 Are you a qualified real estate appraiser? 


1 

6 

A I appraise real estate for the Manufacturers 


7 

Appraisal Coepany. In fact, that is the reason I was 


8 

tfiployed origixuilly by the coiapany. 


9 

Q What is your background in real estate appraisal? 


10 

A I becaee — I was found qualified to be hired by 


11 

the Manufacturers Appraisal Coopany because I had been 


12 

involved in running ey own constrt-rfcion business, building 


13 

houses making oosoBercial i*g>rovemonts and so forth for 


14 

about three years. They felt that was enough of a background 


15 

to be a trainee. Moat of my training is with the compaiiy. 


16 

an on“the“job type of training. 


17 

Q How many times have you been involved in appraisal 


18 

proceedings regarding real estate? 


19 

A I have never testified relative to the value of 


20 

real estate. 


21 

Q I note that you put a value of $475,000 on the 


22 

real estate of Fireproof. 


23 

A Yes, that's correct. 


24 

0 As of %diat date was that appraisal? 

> 

25 

A December 31, 1964. 
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0 As a matter of fact, your whole appraisal of the 

I 

value of this company is as of December 31, 1964, is that 
correct? 

A Yes, tliat is correct. 

C Are you aware that the relevant date for this 
proceeding is the valuation of the company as of Flsbruary 1, 
13C67 

A I an aware of that particular date. I wouldn't 
clarify it as relevant. 

MK. PAI<v;iCK: Your Honor, I move to strike this 
witness* entire testimony on the ground that his appraisal 
was as of December 31, 1964, which is not germane to these 
proceedings. 

7UK COURT: I am going to reserve judgment on that, 
’ir. Palwick, and I will ask you to develop it. 

MR. FELDSilUht May I be heard on it, your Honor? 

ThK COURT: Yes, of course. 

MR. PELDSHUi Your Honor, this witness testified 
that with regard to establishing values he had to look at 
the agreement between the parties as the same was made 
reflective of tlieir understanding, all of that. Now, what 
he in effect says, for the purpose of establishing fair value 
as of February 1, 1966, the date of the merger, that date wai 
merely a Mttor of convenience and nothing more. That was 
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a machanical date wherein the values as established by the 
agreenent and by the Intention of the parties were meroly 
inplenented by the swchanics of the change of stock. 

THE COURTi I understand that. I think that that 
arguMont has some merit. That is why I wanted to hear it 
further developed. 1 am not going to rule. I am reserving 
judgement ro he can go ahead. It seems to me — 

MR. PBLDSHOU: May I make one further comment? 

Your Honor will recall that the witness testified 
that despite the fact that there was an increase in value of 
the Fireproof shares as of February 1, 1966, as compared with 
the value, book value, as of December 31, 1964, he gave no 
weight to that. So that, if anything, if he had given weight 
to that, that circumstance vrould have been contra against 
the interests of the defcmdant rather than the other way 
around. To the contrary, he said, "No, I ^un not going to 
give weight to that because the ratio was fixed on December 
31, 1964." 

So that from the point of view of considering all 
t!ie aspects of the situation, that, too, is important. 

Uo%#evar, also in the earnings ratio, he did cou^ 
sider the record of the coa^any during 1965. 

THE COURTS I understand all tliat. I therefore 
think the point seeoun to me to have merit. Therefore, I just 
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can't oot of hand atrika the testiwony. it seeM to ae that. 


as I understand this agreement, that it v«8 agre«l 13.21 

shares of Shattuck stock would be exchanged for every oae 
share of Fireproof? 

MR, PALWICK: That is correct, 

THE COURTI The parties reached that conclusion 
on what they regarded as an appropriate valuation of the 
conpany as of that date, %rhich was Oecesiber 31, 19 ( 4 , 

MR.PAUfiCK: They used that as the basis for the 
exchange ratio which was fixed in the agreement of 8eptert>er. 

the COURT: That is what the agreement was. As 
of the time that the transctions actually took place, the 
argument of the defendant and the reason for this evaluation 
is that it wouldn't have made any difference if the Shattuck 
stock had fallen to $5 a share and Fireproof had risen to 
or $600 a share — 

MR. PAi,wlCKi It wouldn't have affected the ratio. 
Tho rK.lnt for inquiry h.r. i. wh.t ... th. r.lu. of 

th. Piroproof .hue. on F,bru.ry I, 1966, .nd th.t i. -1-C 
perfectly cle.r by the d.cid«J e...., uA th.t 1. th. l..ue 
for d.t.rBln.tlon .nd it 1. th. only r.lev.nt l..u. on thi. 


point. 


.May I just address myself -- 

TiiE COURl’t I don't think so. The problem with 


SOUTMIMN oktnict count ncnontcni. u.i. countmousi 
tout tOUANC. NCN VONK. N.T. CO 7-WM 







292 



1 

MacMullan-croBS 292 


2 

that, howevar — and that is why I an going to need that 


3 

point addressed to in post-trial briefs — is because ny 


4 

inclination to the dispute in regard to it is it hardly 


5 '■ 

! 

loates any difference. The agreaent had been nade. 


6 

MR. PALWICK: The point it laakes a difference in 


7 

is in Mr. La Morte's purchase of the stock what was the 

1 

8 

price at which he purchased Shattuck Denn stock. At the 


9 

isinnent of the SMrger he exchanged his Fireproof stock for 


10 

Shattuck Denn stock. Hour, what did he pay for that Shattuck 


11 

[H»nn stockf and the court's say he paid for the Shattuck 


12 

Denn price the value of the fair s^rket value of the Pireproo 

1 

13 

shares were at the time of the exchange, i.e., February 1, 


14 

1966. Therefore, we must determine the fair market value of 


15 

Fireproof shares because there was no market for Fireproof 


16 

shares at that time. So we cannot look to market values. 


17 

Xt was closely held, it was not quoted in the pink sheets, 


18 

it was not over the counter, there were no public sales 


19 

whatever, so far as we know, so we can't look to market 


20 

values, so we snist look to underlying value. 


21 

TUB COURT* All right, gentlemen. Since the 


22 

question as to whether or not the testimony of Mr. MacMullan 

t 

23 

be stricken is in effect the ultimate decision in the matter, 


24 

it is a critical question, I am reserving judgsMnt on that 


25 

and the testimony will be received. 
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19647 

A I beliavo tha book value was about or the book 
original cost of that particular iand was about $200,000. 

Q What steps did you taka in appraising the land at 
$475,000 as of Oacasdoar 31, 1964? 

A I accepted their figure after talking to experts 
who we are related to and %rho we have a business affiliation 
with. 

Q You did not go out and check actual market prices 
of land that had been bought and sold at approximately that 
time in that vicinity? 

A That's correct, I did not. ' 

Q Did you check tax appraisals, certiorari proceeding 
involving property in that immediate vicinity? 

A I did not because I felt the figure was conservatiV( 

ly stated as it was. 

Q What was the basis for your thinking that the 
figure was conservatively stated? 

A Our affiliations %#ere knowledgeable people %#ho buy 
and sell land in that area. 

0 Just who did you talk to that you describe as 
knowledgeable people? 

A Certainly, I talked to people in the offices of 
Schlessinger Real Estate Company. 
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0 Who did vou talk to there> 

A I talked to two people there» both a Mr. Peter 
i)elgado and Mr. Joe Schlcsslnnor. 

Q When did you speak to Mr. Delgado? 

A I spoke with Loth of these people, I would estinatc 
al^out a cnonth ago. 

0 Did you talk to then both at the sane tisM? 

A No, 1 did not. 

0 How long did you spend — which one did you meet 
with first? 

A I didn't meet with then. I spoke with them by 
phone to describe the land to then by phone, to see whether 
or not tije values appeared reasonable to then. They both 
expressed their opinion that it was probably understated or 
conservatively stated at $475,000. 

Q Who did you call first or who did you speak to 
first? 

A I believe that I called for Mr. Schlessinger and 
was unable to reach hire, spoke to Mr. Delgado and then on a 
subsequent day or later on that day s^wke with Mr. Schlessinglj 
MP. PALWICK: I mov<' to strike tliis witness' 
opinion of the value of the land as being based on hearsay. 

Tilt COUPTi Tltat is not reasonable. This is an 
exuort witness. He is entitled to get opinions of various 
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other people. You don't strike his testiaony. It nay well 
be that the persons he relied upon may have scHiiething to do 
with the itfeight. That is not a valid request. 

0 When yon spoke to Mr. Delgado the first tiaa« %#hat 
did you say to hin and what did he say to you? 

A I obviously don't recall the conversation exactly, 
but I described the property to him. 

Q How did you describe it? What did you say? 

A I described the property as I mentioned its 

location to him, told him its sire. 

Q What was the sixe? 

A The size was 136,000 square feet. 

Q You mentioned the location and the sixe? 

A Right. Mentioned it had been acquired at an averaq< 
price of about $1.50 a square foot during the 1950's and 
that I had a valuation that suggested that it might be worth 
conservatively $3.50 a square foot, did that in fact seem 
reasonable to him. 

He said# "Yes,* it seemed reasonable to him, in 
fact it seemed low to him. 

Q And your whole appraisal then was based on your 
conversation with Mr. Delgado and Mr. Schlessinger? 

A That plus the Duff, Anderson, Clark report where 
the original information was contained, yes, that's correct. 
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Q Now, did you, in checking on vdiethsr this property 
had additional value, do any checking as to the condition of .. 
the building in which Fireproof had its headquarters as of I 
December 30., 19647 

MR. FELDSHUH: May I have that question? 

(Question read) 

NR. FELDSHUH: I understand that this property to 
which Mr. Palwick is referring was vacant land. 

MR. PALWICK: Fireproof had its headquarters 
somewhere else, Mr. Feldshuii, you understand that. 

Read the question back, please. 

(Question re-read) 

MR. FELDSHUH: "This property," meaning which 

property? 

MR. PALWICK: Meaning tlie vacant land, the $475,000 
subject of appmaal. 

THE COURT: In any event, Mr. MacMullan appraised 
it as worth $475,000. I don't understand why you are 
arguing about that. 

MR. FELDSHUH: I didn't understand about the 

building. 

THE COURT: ho can answer it. 

MR. FELDSHUH: Your Honor, I still don't understand 
the question. I am sorry. 
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Tli£ COURT: Oo you understand tne question* Mr. 

MacMullan? 

THE WITNESSt Yes, I do. 

THE COURT: All right* answer it. 

A The question as stated doesn't quite compute. I 
believe you are referring to land other th:m the vacant 
land upon which they had other offices and you are developing 
some other line? 

Q On which they then had their offices. 

A No* I did not examine that. 

0 Did anyone tell you that building was so dilapidated 
they had to find new headquarters? 

A Ho* no one told me that but* on the other hand* 
the earnings and the sales that they trere able to generate 
out of their existing facilities* I h:Kl that available to me. 
They were obviously able to operate and quite profitably. 

Q but you don't know whether they would have been 
able to continue to operate out of that building? 

A I guess every building has a life and at some point 
in time you snist make other arrangements* yes. It had served 
them well up until that point* anyway. 

Q Vlon I refer you to the proxy statMent which is 
Exhibit 13* page IS* the summary of Fireproof earnings. 

Did you study this page in making your appraisal 


( 


I 
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aa to the value of Fireproof? 

A I examined this page, yes. > 

0 Do you note the figure of $173,000 as net inoosw 

in the third colusin from the left? 

A Yes. 

Q For 1964? 

A Yes. 

0 I note in your computations you have used $104,000. 
Where did you get that? 

A The difference between the earnings and sales and 
information reported on the proxy statement and the figure 
that I have used are due to my inclusion of Steel Erecting 
Company information into this. The proxy stateaMnt does not 
include Steel Erecting Company. 

0 Steel Erecting Company was a subsidiary of 

Fireproof, was it not? 

A riot before 1965. 

Q Do you know what ultimately happened to Steel 
Erecting Company? 

A It was liquidated in 1965 into Fireproof. 

Q Now, in computing book value, you took that from 
the statoment of Oecemher 31, 1964, is that correct? 

A Yes, that's correct. 

0 Were there values on the books for investments or 
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advances to subsidiaries? 

A Yea, there were. 

0 Do you know what those subsidiaries were? 

A I honestly don't recall what they were, no. 

Q Did yon ever hear of a company called Aceros 
Prefabrioos de Puerto Rioo, Inc.7 

A Yes, I did. 

Q Do you know what the value of the assets was on the 
Looks with respect to that subsidiary as of December 31, 

1964? f 

MR. PELOSHUBt Nay I hand the witness Defendant's 
Exhibit R, your Honor? Would you look at it? 

A My ans%rer is I don't know what the euaount is tliat 
was on the books as of December 31, 1964. 

Q If I %#ere to tell you that the approxistate lusount 
of that asset was $300,000 and that it was later written off 
and if you had known it was written off before y«m made your 
appraisal, would that affect your appraisal? 

MR. PELDSHUBt Would you fix the time? 

A I don't understand. It was written off before I 
made the appraisal. 

Q Pardon? 

A It was written off before 1964, or 196S. 

Q After 1964? 
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A When was it written off? 

3 About 1968. 

A In other %#ord8, if i had had advantage of this hind¬ 
sight? 

Q Not hindsight. You are naklng an appraisal now. 

You are limited to infonaation that is available 
to an appraiser as of the date of the appraisal. 

0 I don't think that Is true. Accounta'^ts, for 
•xample. Is this not your experience. In giving a certificate, 
let's say, six eonths after a given date have to iaclode 
under the rules of Accounting Society,Accounting Institute* 

significant changes since that date that have cosw to their 
attention. 

Wouldn't you In making your appraisal take into 
consideration facts after the particular date which would 
reflect on the value of the assets as of that date? 

A If I could reasonably have been expected to have 
knowledge of that at the - as of date of the appraisal. 

0 But you did not have knowledge of this? 

A I didn't have knowledge — l wouldn't have knowledge 
in 1964 or 1965 that it was going to be written off la 19«t. 

Q When did you make your *pprsi SiM? 
q A I made ny appr/ sal in 1973. 

Q If you had known that in 1968 an asset of $300,000 
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1 

2 

had been written off, might that have affected your appraisal 

1 

i 

3 

as of December 31, 19647 

1 

1 

4 

A It might have affected it, but I believe that it 


5 

would not have. 

\ 

6 

Q But it could have? 


7 

A It* 8 possible that it could have. 


8 

Q You v^ould have asked 8<»ie questions, would you 


9 

not, as to why it was carried on the books, was it making 


10 

money and various other factors, would you not? 


11 

A That's exactly right. It wouldn't be cause to 


12 

eliminate it from the balance sheet. 


13 

Q Not per se? 


14 

A Per se. It might have given rise to questions 


16 

as to, well, was it reasonable to expect this to go out of 


16 

• business four years from now. 


17 

Q Right. 

1 

18 

A Yes, that's a fair stetwi>nt. 

1 

19 

Q But it would raise questions in your mind? 

= 

20 

A Yes. 


21 

0 If those questions had been answered one way or 


22 

another it might have affected your appraisal by $300,000? 


23 

A If someone in 1964 — if soateone in 1973 vhc was 


24 

active in the business in 1964 could have with certainty or 

1 

25 

with some degree of certainty said, *Yea, this is a loser. 

w 

1 
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t 

it*s going to be written off in 1 'j 68," all of which ia , 

very conjectural, yes, then T would say it could '.jav'- 
that magnitude of an inoact. 

y I notice that in applying your ?/*. ratio,vour i 

second price-earnings ratio approach, vou t'.av: ta) en tn<* j 

I 

1964 earnings figure, is that correct? 

I 

A That*8 correct. 

0 And you took that because ''ou w-re anpraisir.g t'.is * 
company as of December 31, 1964, is that correct? 

I 

f. Yes, that's correct. 

0 How, is it usual in appraising a cotij-any to taKc ' 
the vear of operations irsnediatelv rrecedin the dato of \ 
appraisal? ^ 

h T would say it would not he a reasonable* 
to only consider that, ! ut if vou are ooinq to use ^ -.ui 
seguent approach, which consi«ler3 an average or a woight‘»u i 
average, then perhaps it is meaningful to do iu tli^t way. | 
0 Isn't it more rea?^onaL.le on a h/r' aoproaf'h t«^ t^kt 
an average of a ooriod of time? ^ , 

A ho, 1 don't i>elieve so, I ecaus*; vou are comparing 
current earnintis as coin;»arec1 to current ..',arK*‘t valuf 

comparable publicly held comn^nies ti> ciirr'*Mt «»arnino'* »• tup 

i 

subject company, use avera«»o earning.!, unless you ar^' t 

I 

also going to go back ar.d determine w.iat the ''rico uar-angi i 

i 

_ I 

^ - - 
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iittltipl«a would be bistorlcally for the coMparable coapanles. 

Q So you would always take the latest year in naking 
an appraisal based on the prioe-eamings approach? 

A within the fraaework of what you just said« based 
on the price-earnings approach. Now, I am not by any means 
basing my whole appraisal on that approach, but, yes. 

Q Now, suppose you had been making this appraisal, 
as 1 subedt you should have been, as of February 1, 1966; 
you wo\4ld then have taken the 1965 earnings, is that not 
correct? 

A Well, in that case I would say that we would have 
had earnings in 1962,$122,000; 1963^$114,000; in 1964, 
$184,000. Then in 1965 we ifould have had an earnings figure 
of some $38,000 or $39,000, the exact figure ekcapes me. 

Q If you multiplied that by 10 you would come out 
with a $390,000 price for the stock, is that correct? 

A No, that is not correct. 

0 Would you have changed your approach then? 

A Yes, I would have, because in the normal course of 

I 

thieg s you oould see that that was an abnormal year and that 
there attst have been something unusual that particular year. 

Q When in 1964 youshowed $174,000 or $184,000 on 
your figures as compared with $94,000 the year before, you 
wouldn't have considered that abnormal, is that correct? 
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A I don't oon.id.r It «y Mr. now tbo 

of <dmornnlity of the next y.„ th.t o«. to M».000 or 
$39,000. 

MR, PAIAflcXt No further orOss, 

the courTi Mr. Foldshuh, any redirect? 

HR, PELDSliUHi No direct. 

Oh, just^tne question, 

REDIRECT EXAMINATION 
BY MR. PLLDSHUh* 

Q Mr. MacMullan, you heard Mr. Ru8sell*s testlaony 
yesterday? 

A Yea, I did. 

0 You heard him testify that in his opinion the 
* Pireproof share eas $1007 

MR. PALWiCKi Would you Bad the question back, 

please? 

(Question read) 

A Yes. 

c And you h.v. testifl«l tod.y It i. your 
the value is $200, is that right? 

A Yes, that's right. 

Q Could you account for the difference, sir? 

A Well, I can say prelieinarily that the difference 

1» not so euchin approaches taken as it is in inferwitlon 
included within the approaches, i wouldn't object to the 

MUTMIWH disthict count HCNONTIN*. U4. countmoum 
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2 

methods Mr. Russell outlined but essentially» as I see it. 

3 

there are about f>ur basic areas where we are in large dis¬ 

4 

agreement withf one, the date of appraisal; two, being 

5 

whether the land is in fact a non-operating asset and should 

6 

be included as such; three, whether or not there should be 

7 

SOM additional increment of value included for control; 

8 

• 

let me stop at 3. The other one is so minor in coapariso i 

9 

to those three that 1 think I will let it go. 

10 

HR. FELDSHDBt Ho further questions. 

11 

TUB count All right. 

12 

(Witness excused.) 

13 

TUB COURTS All right, Mr. Peldshuh, call your 

14 

next witness. 

15 

MR. PELDSHUUt Mr. Weiss. 

16 

SAMUEL WEISS, called as a witness by the 

17 

defendant, being first duly sworn, testified as 

18 

followst 

19 

DIRECT EXAMINATION 

20 

BY MR. PELDSHUHt 

21 

Q I4r. Weiss, you are a certified public accountant? 

22 

A Ism. 

23 

Q You are also an attorney at law? 

24 

A I am. 

25 

0 Were you such certified public accountant in the 
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1 

1 

I 

2 

year 19607 

1 

! 

3 

A 

Yes. 

; 

4 

0 

And doim to — • and prior thereto when did you first 


5 

become a 

certified public accountant? 


6 

A 

1929. 

1 

7 

Q 

When were you admitted to the bar, sir? 

1 

! 

8 

A 

1936, 1 believe. 

» 

1 

1 

j 

9 

Q 

Sir, you arc a member of a firm of acoountants? 

! 

10 

A 

I am. 


11 

0 

Uow long has that firm been in existence? 

t 

12 

A 

Oh, about 1915. 

1 

13 

Q 

What was the name of the firm starting in 1915? 

t 

14 

A 

The Kuttner Company. 

1 

15 

Q 

Did there come a point in time when the Kuttner 

I 

16 

Company• 

B name was changed? 

1 

17 

A 

Yes. 

t 

18 

Q 

When was that? 

i 

19 

A 

In about 1935 it was changed to Kuttner, Weiss t 

1 

1 

20 

Kuttner, 

and subsequently became Kuttner, Weiss « Schism, 


21 

and tlien 

became Kuttner, Weiss i Berman, and then changed 


22 

to Weiss 

, beman 6 Sessler. 


23 

0 

The Weiss referred to in those npmes, that Weiss 

1 

i 

24 

is you. 

sir, is it not? ^ 

1 

f 

25 

A 

That*s right. 

1 

! 

1 
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Q Sir, did you have as one of your clients a Mr. 

Dugaid J. Cameron? 

A Yes. 

0 How long were you the certified public accountant — 
you or your firm, of course ~ 

A Yes. 

Q —• were you the certified public accountant for 

Hr. Cameron? 

A Personally? 

Q Well, not personally, you or your firm. 

A For Mr. Cameron personally? 

Q Yes. 


A Oh, somewhere in the late *50*8 or early '40*8. 

Q So it is upwards of twenty-five years or more, 

is that right? 

A Yes. 

Q Did you have as a client William F. La Morte? 

A Yes. 

Q And you also were his personal accountants, were 


you not? 


A That's correct. 

Q And you were the personal accountants, were you 
not, for Willard J. La Morte? 

A That's right. 
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0 With regard to Mr, Cameron's son-in-law, Mr. 

MacLeay, did you at any time become the accountants for ifr. 
MacLeay? 

A Yea. 

MR. DBRFNBRt May I interrupt at this eoment to 
h«va a word with Mr. Peldahuh about our witnaaa, whether or 
not we should retain Mre McMullan here? 

TJiE COURT* Yese 
(Pause.) 

MR. PBLDSHUH* I an sorry, sir. Thank you very 


much. 


May I have the last question, please? 
(Record read) 

0 Sir, did you know Mrs, Elisabeth Seeling? 

A Yes, 


Q 

Cameron? 


And did you know her to be the daughter of Mr. 


A Yes. 

Q And did you also represent Mrs. Seeling as her 
accountant? 

A I prepared her returns also. I prepared her tax 
returns also. 

0 With regard to the people whom I have nentioned, 
did you prepare any tax returns with respect to a partnerehipl 
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known as JointStock Tradars? 

A I did. 

Q For what yoars did you prapars thoaa tax raturns7 
Do you have copies of than with you, sir? 

X I prepared returns for Joint Stock Tradars coraaenc- 

ing with the year 1950. 


Q 

A 

Q 

A 

Q 

today? 

A 


And up to what tine, sir? 

Up to the tine it was liquidated. 

Was that on or about June 30, 1964? 

Tliat's right. 

Do you have copies of all of those returns here 


I believe so. 

MR. FELDSBUBt Your Honor, I would like to have 
then narked as one exhibit. You can designate them as 1, 2, 
3, 4, all the way down. I think the next number in line 

is — 

MR. PALWICK* I object to the admission of these 
exhibits,(a),on the ground they are Irrelevant, and,^ on 
the ground they are not included in the list of exhibits In 
the pre-trial order. 

MR. FELDSHUHi Your Honor, tliere are so many 
exhibits that are not in the pre-trial order and during the 
course of preparation of a case for trial we are not limited 
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1 

2 

under the pre-trial order to exhibits that hanre a pertiamoy. 

1 

3 

TtlL COURT: You may be right about it being 


4 

irrelevant, but I don't see, and I don't knouf yet, so that 


5 

I am going to admit them subject to connection, but I don't 

i 

6 

see where you are harmed in any way. 

» 

7 

MR, PALWICKi May I have copies of them? 

1 

I 

8 

MR. PELDSHUll: I will let you ||p|DS the copies or 


9 

furnish them to you. 

1 

1 

10 

MR. PALWICK: You don't have them now? May I 

j 

n 

see them? 


12 

MR. FCLDSliUHt Sure. 


13 

TUE WITNESS: We have the returns here with all 


14 

of our work papers for all the years. 


15 

MR. PELDSHUH: Just the returns. 


16 

THE WITHES'?: Just the federal returns. 


17 

THE COURT: What is the purpose of this? 


18 

MR. PELDSHUH: I want to show that these exhibits 


19 

contain the names of all the partners in Joint Stock Tradersi 


20 

shows their respective interests in Joint Stock Traders 


21 

and also have the witness testify that those returns were 


22 

furnished to each and every one of the partners in Joint 


23 

Stock Traders upon the occasion of their preparation and 


24 

filing. That's the purpose. 


25 

Tiu: COURT: Did you hear that, Mr. Palwick? 
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1 

2 

MR. PALWICKt Yes, I did. 

1 

1 

1 

3 

THE COURT* What is your reaction to it? 


4 

MR. PALWICKt I bog your pardon? 

i 

1 

1 

5 

THE COURT: What is your reaction? It seems to 


6 

me that is something that can be agreed to. 


7 

MR. PALWICK* That is «y reaction, too. 


8 

the court* Without cluttering the record. 


9 

MR. PALWICK* I thinJc it is already in the record 


10 

on those Form 4*8 as to percentages of oimarship. 

1 

11 

MR. FELDSHUH* One of the issues before your 


12 

Honor, I believe Mr. Palwick was trying to establish, was 


13 

that the people in these partnerships were not informed of 


14 

the respective transactions, trades and so on. The purpose 

1 

15 

of these reports is to show that in fact they were informed 

1 

16 

and that they did file their returns predicated upon the 

' 

17 

information contained in the partnership returns. 


18 

MR. PALWICK* The thrust of my basic argument and 


19 

the thrust of what I was trying to bring out on testimony 


20 

was that they were not informed concurrently with the 

1 

21 

transactions• 


22 

THE COURT* You are not saying that they were not 

i 

23 

informed at the time they filed their tax returns if thsre 

1 

1 

24 

were any transactions that affected their taxes? 


25 

MR. PALWICK* I am not saying that at all. 
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n 
12 

13 

14 

15 

16 

17 

18 

19 
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22 

23 

24 

25 


THE COURT: I would think, gontloaon, that wltlioat 
having theae documonts in you ought to get a stipulation in ; 
regard t>that. I don't believe it is necessary to clutter 

the record up with these documents. 

MR. PEXD&UUHt Then nay I deduce frosi this 
witness the netbod he prepared these returns? I will 
introduce only one, the one in 1964, as representative of 
all and I will so try to elicit that free the witness. 

BY HR. FELDSHUlil 

Q Mr. Weiss, with regard to the preparation of the 
partnership returns, what procedure did you use in reflecting 
the profits of tl»o partnership, if any, and the respective 
interests that the partners had in the profits? 

A There was furnished to our office copies of all 
broker statemnts, check books, bank statements. 

0 These %#ere original reoords, is that right, sir? 

A Right. And from those records we prepared ttan tax 

returns. 

Q Have you got the tax return, the federal tax 

return — I will withdraw that. 

Mr. Weiss, I show you this paper and I ask you, 
sir, is this a copy of the return prepared by your firm for 
the calendar year 1963 with respect to Joint Stock Traders? 

A It is. 
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2 

Q 1 

Q 

And, sir, with regard to this return, were copies 

A 

of this 

return sent to all the naBwd p>artners as they appear 

4 

c 

in th« return? 

o 

a 

A 

No. 

V 

n 

Q 

To whom was it sent? 

i 

8 

9 

A 

This return was sent to Mr. Willard J. Z.a Morte. 

Q 

This particular one. Were copies of the return 

10 1 

sent to 

anybody else? 


A 

Mo. 

n 

Q 

Did Mr. Caneron get a copy of the return? 

12 

A 

I don't know. 

13 

Q 

Mow nany copies did you send to Mr. La Morte? 

14 

A 

Either one or two. 

15 

Q 

Do you know what Mr. La Morte did with those 

16 




returns? 

17 

A 

No. 

18 

Q 

With regard to the profit reported here in this 

19 

return 

as to Elizabetli Seeling, did you take that profit 

20 




end report it in her return you prepared for her? 

21 

A 

Idid. 

22 

Q 

And with respect to each of the other named parties 

23 




did you then take the profit as reported in the return and 

24 

report 

it in their personal return? 

25 

A 

I did. 
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1 







Q And when you so reported it in their persoeel 
return, did you send to the particular party the persoeel 


return? 

A That's right, they each got a oopy of their return. 

Q And would those returns clearly label the fact 

it was a profit of this partnership? 

A They did. 

MR. PALWICKt Would the witness speak up, please? 

0 Is this it (indicating)? 

A Yes. 

MR. PELDSliUHt I asK to have it marked, your Honor. 
Just one further question. 

Q Was this return representative of all the prior 
returns that you filed? 

A It is. 

Q It was in the sasM procedure? 

A Correct. 

0 And you followed the same procedure with regard 
to inserting the profits from this partnership return into 
the individual's returns? 

A That's correct. 

(Defendant's Exhibit ^ was marked for 
identification.) 

MR. PCLOSHUUt I am offering it. 
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HR. PALWICK: No objection. 

(Defendant's Exhibit Y for identification was 

received in evidence.) 

0 Mr. Weiss* 1 show you this paper and I ask you if 
you can identify it* sir. 

A This return was prepared by ay office. 

Q And is this a return for Joint stock Traders for 

the period — for a period in 19647 

A It is. 

Q And was this the final return filed by Joint Stock 
Traders? 

A It is. 

Q And was this return prepared in the sane manner as 

the return now Defendant's Exhibit Y in evidence? 

A The same procedure. 

0 And the saine procedure with respect to notifying 
all the partners as to their respective profits* is that 
right? 

A Showing the respective profits on their individual 

income tax returns. 

0 Axid it also showed their pro rata interest in the 
partnership* too? 

A It did. 

MR. PEIDSHOlit I will offer it as the final return 



I 


\ 

i 
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liquidated to partners of Joint Stock Traders for tbe year 
1904. 

MR. PALWiCKt I still think it is irrelevaat« 
but no objection. 

(Defendant's Exhibit Z vas received in 

evidence.) 

Q Sir t did you ever hear of Sanford Boulevard Mount 
Vcjmon Venture? 

A Yes. 

O What was that, sir? 

A It was a venture, to the best of ny recollection, 
originally formed to acquire sosm real property in Mount 
Vernon. 

Q And what did it become thereafter, if different frm 
buying real property? 

A It bought and sold securities. 

Q I show you this copy of an inooeie tax return for 
Uie year 1963. Can you identify this return? 

A I prepared it. 

Q Is this the return of Sanford Boulevard Mount 
Vernon Venture for the year 1963? 

A It is. 

Q Has the preparation of this return representative 

of the sasm procedure that you had previously used with 
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regard to all returns of Sanford? 

A It was. 

0 And did you report in this return the interests 
of the respective partners? 

A I did. 

Q And the profits they realized? i 

A I did. 

0 And was one of those partners Robert A. HacLeay? 

A He was. 

Q Was it your practice to advise Mr. Ciaeron about 
the profits of this particular partnership where Mr. MacLeay,; 

t 

his son-in-law, was a member? 

A Yes. 

Q I show you the return of Sanford Boulevard f<r 1964, 

and I ask you, sir, did you prepare thij return? 

A I did. I 

I 

0 And is this the final return liquidated to partners 
as of June 30, 1964? 

A It is. 

MR. PELOSHUHt I will offer, your itonor, the returr 
of Sanford Boulevard for the year 1963 as Defendant's Exhibit 
AA. 

MR.GALWICKt Mo Objection. 
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(Defendant*8 Exhibit AA waa racaivad in 
evidence.) 

MR. PELDSHUiit And the 1964 return aa AB. 

THE COURTt I thought wa had reached arwa 
«ccoi»iod«tlon in that. I don't r.«lly .m vhy you m 
Cluttorins the neord up with thota raturn*. Thar, ia no 
diapute about that. I had aaauMd Mt. Haiaa* taatiwny ia 
to th. fact that the profit, froai thaa. varioua partnarahip. 
war. on inooM tax return, which war. .ad. known to th. 
individual partnara. 


MR. PELDSHUHt I think ha ao taatifiad. 

THE COURTt Ke teatifiad to that, ffhat alaa do 

need? 


MR. PELDSHUHt I aao, youT Honor. That waa th# 
whole purpoao of thia, 

THE COURTI Mr. Palwiok ia not Making any contanti< 
•bout thia. Ha aaid so. 

MR. PELDSHUHt I will aak one quaation, than. 

0 Mr. Waiaap did you alao follow the aaM procedure 
with raapeet to the Willard J. La Norte Partnarahip? 

A I did. 

0 And you included in the ratuma of the varioua 
individual, tho profit that th. willed J. La Hert. Partnarab 
realised, ia that right? 
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2 

A 

I did. 

3 

Q 

In accordance with their proportlcwiate share? 

4 

A 

Correct. 

3 

1 

Q 

And this was the usual practice you followed for 

6 

all returns of these partnerships? 

7 

A 

It was. 

8 


MR. PALHICKt Old AB go in? 

9 


THE CLERKS AB did not go in. 

10 


MR. FBLDSUUHt Any objection to AB? 

11 


MR. PALWICKs I don't think it is necessary# 

12 

I have DO 

real objection. 

13 


(Defendant's Exhibit AB was received in 

14 

evidence.) 

15 

Q 

! 

Sir, as an attorney at lew, did you render any 

16 

legal services I will withdraw that. 

17 


As an attorney at law, did you not render legal 

18 

services 

to the Joint Stock Traders partnership? 

19 

A 

Yes. 

20 

0 

In this ooaneetion, sir, I show you this paper 

21 

which is 

Defendant's Exhibit u for identification. I ask 

22 

you, sir. 

is this a copy of a paper prepared by you? 

23 

A 

Yes. 

24 

Q 

What is that paper, sir? 

25 

A 

An agreeEsent between Grace Lyoes, Elizabeth Seeling, 


I . 
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Willard J. La Morta, Uaward N. La Morte, Ki^ard P. La Morta 
and Willioa F. La Morte agrealng to go into a joint aantaxa 
to trade in sacuritiea. 

Q Do you know, sir, whether that agrsawsnt was 
executed? 

A Yea. 

MR. FELDSHUHt Sir, this Is Defendant's Exhibit N. 

1 will now offer it. 

MR. PALWlcXt May I axsadna the witness on voir 
dire, your Honor? 

THE COURTS Yes. 

VOIR DIRE EXAMINATION 
bY MR. PALNICKt 

0 You say this was executed, Mr. Weiss. How do you 
know it was executed? 

A I have signed copies signed original. 

0 May I see the signed original? 

A Wait a niinuto. I am sorry. I have a oonfoned 

copy of that agreeiaent. 

C? How do you know it was executed? 

A Could I see the agreasMnt, please? 

0 The copy. 

A May I see that? 

Q fir. Cataeron testified it looked to hin as if all 
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the signatures were in the saiae h 2 uxdwritln 9 . 

A This is a conformed copy. 

MR. PAlAfXCKt I object on the ground that the 
authenticity of this document has not been established. 

MR. PEbDSUUHt Your Honor, it has been established 
through Mr. Cameron that Mrs. Elisabeth Seeling took his 
place in this partnership and upon the occasion of the offer 
of this amending •>-> 

THE COURTS Nr. Weiss, did you execute the agreenen 


What did you have to do with that agr 


THE VfiTNESSt I prepared the agreement 


presenoe? 


THE COURTS Did the parties sign it in your 


THE WITNESSs No. 


BY MR. PELOSUUH: 

0 Did there come a i>oint in time, Mr. Weiss, when 
you prepared an amended certificate of partners? 

A Yes. 

Q And is this the amended certificate of partners 
that you prepared? 

A Yes, this is the amended. 

Q Is Mrs. Sealing's name included in that? 

A Yes. 

0 And that is her signature? Right here, Elizabeth 
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S«ellng? 

A To the boat of ray recollection* it le her slgnetuze* 

0 Mow* sir* did you file this amended business 

certificate after the partnership agreeaient including Mrs. 
Seeling was executed? 

A Yes. 

MR. PALWICKt Hasn't that previously been narked 
as Defendant's Exhibit L7 

MR. PEXJ>SHUHt It has been narked. I an not 
offering the anended certificate. That is in evidence. Z 
am only offering the amended agreement. Predicated upon 
that I reoffer 0efend^ult'8 Exliibit N for identification as a 
copy of an agreement executed by the parties therein named. 

MR. PALVfICKi That is not a copy of Defendant's 
Exhibit L. There is no showing that this bMn 
executed. I object. 

HR. PELOSUUUt I said N. YouT Honor* I believe thaj 
the state of the evidence at this point is that this is a copy 
prepared by Mr. Weiss as an attorney* that thereafter he 
filed an amended certificate of partnership. Z now offer it*| 
sir. 

TliC COURT: Zt will be received. 

(Defendant's Exhibit N was reoeived in 
evidence.) 


•OUTMIRN DISTRICT COURT RIRORTIRt, U.S. COURTNOUM 
rOLCV tOUARg, Nl« YORK, M.V. CO 9>4Ue 









324 


Weiss-direct 


BY MR. FELDSUUUt 


/ 


Q Sir# were you slso the eccouatent for Shattuck Denn 
Mining Corporation? And when I say "you* I »ean your firm# 


of course. 


We were. 


Q When did you becoawt such accountants? 
A I don't recollect the exact date. 


were you also the accountants for Fireproof 


Products? 


Q Were you the accountants for Fireproof Products at 
the same tlsM that you %iere accountants for Shattuck? 

A We ««ere. 

Q Did^jou have occasion to be in touch with a Mr. 

Donald C. Uain? 

A Yes. 

0 Who was Mr, Hain# as far as you knew? 

A The attorney far Shattuck Denn — one of the attorno^ » 

for Shattuck Denn Mining Company. 

Q Were you in touch with Mr. Hain at a time when 

Mr. La Morto was president of Shattuck Denn? 

A Yes. 

Q During that period of time# you were also Mr. 

La Morte's personal accountants# were you not? 
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Q Will you tell us, sir, what those papers are? 

A These were papers prepared by Mr. Iiain with 
reference to Mr. Willard J. La Morte's transactions in 
Shattuck Oenn stock. 

Q For what period of time, sir? 

A February 22, 1957 through June 30, 1963. 

Q In oonneotion with these papers, Mr. Weiss, were 
transactions reflected herein with regard to the partnerships! 
Willard J. La Norte Agent, Joint Stock Traders aatd Willard 
J. La Norte Partnership? 

A Yes. 

Q Upon the occasion of the preparation of these 
papers by Mr. Kain, did Nr. Hain advise you of the respective 
partnership interests that Mr. La Morte had in these partner- 
ships? 

A That's reflected in that statement. 

0 These papers were preparud with respect to ascertaii 
ing profits SMde in these stock transactions, is that right, 
sir? 

A Correct. 

U And also with respect to determining the proportion* 
ate partnership interest that Nr. La Norte had in those ' 

I 

respective partnerships? 

A That is correct. 
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Q And it was Mr. uain wtio ealculatad tha iapact that 
^ir. La Morte*s pro rata partnership interest would have 


upon tha profits made in these transactions? 

A That is so. 

Q Did Mr. Main tell you that Mr. La Norte should pay 
to the oonpany his pro rata proportionate share in the 
profits as the ' sane is represented by his interests in the 
partnerships? 

A He reflected that in the oosanmication fron hin to 

0 Fron hirt to you? 

A Yes. 

Q And those interests appear in part on page 2 of 
this report and so on throughout? 

A That's right. 

MR. PALinCKt Are you going to offer it? 

MR. PELDSHUUt No. 

0 . Do you know whether or not Mr. La Morte paid that 
pro rata proportionate interest to — I will withdraw that. 

MR. rLLOSUUHt It is redundant, your Honor, pro 
rata proportionate. 

Q Do you know whether Mr. La Norte paid his pro¬ 
portionate interest in the profits as the sane was reflected 
by this report prepared by Hr. Uain? 
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A It is my recollection he paid the ocMupany the 
amount that is 8ho«m on that statement that Mr. Hain prepared, 

MR. PALWlCKt May I have this marked for identifica¬ 
tion? 

THE COURTS Yes, sur. 

MR. PALWICK: May the record show it is the papers 
Mr. Weiss has just been testifying about, and it consists of 
thirteen pages. I would like to have them marked as 
Plaintiff's Exhibit 17. 

(Plaintiff's Exhibit 17 was marked for 
identification,) 

Q Mr. Weiss, did you ever hear of a company called 
Byansel? 


A Yes. 

Q What was that company? 

A That did some trading, I believe, originally in 
iron and steel products and then 1 believe expanded to 
trading in securities. 

0 Was that a company in any way connected with 
Fireproof? 

A The stockholders of that company %iore stockholders 
and employees of Fireproof Products Company in the main. 

Q Did there come a point in time when Byansel was 
liquidated into Fireproof, as far as you recall? 


J 
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A I b«lieve it may have been merged into Fireproof 

0 Who suggested the name Byansel, have you any 
recollection as to that? 

A Either Mr. Cameron or Mr. William La Morte. 

Q Have you any idea when the merger took place 
between Byansel and Fireproof? Do you have any records on 
that? 


A I have no records with me here on that. No. 

Q Have you any records on Byansel? 

A No. 

Q Would it refresh your recollection if i told you 
that Byansel was merged into Shattuck on or about 1^627 

A Into Fireproof. 

Q Fireproof. Excuse me. 

A I believe it was merged into Fireproof. 

Q During the course of — I will withdraw that. 

Sir, I now show you Plaintiff's Exhibit 11 in 
evidence and I ask you, sir, was this schedule prepare* by 
you? 


A By ny office. 

Q By your office. And this is a schedule of short 
■viag profits, is it not? 

A That's right. 

Q By the partnerships? Look at it, please. 
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A I believe it reflects all the transactions of stock, 
i in Willard J, La Morte's individual name and of all the 
conpanies in whi^ he had an interest. 

Q Who asked you to prepare that, sir? 

A A fee people. 

0 Will you identify one? Did Mr. Uain ask you to 
prepare it? 

A Nr. Uain was one of the people, Mr. John Moss and 
Willard La Norte. 

Q Who was Mir. John Moss at the time of the preparatioa 
of this report? 

A One of the officers of Shattuck Denn Mining 
Corporation. 

Q With regard to the preparation of the report, did 
they ask you to natch transactions? 

A They did. 

Q In Shattuck Denn stock? 

A Yes. 

0 Upon that occasion idaen you %fere natching these 
transactions, did you know that Mr. Willard La Morte had not 
traded any of the shares that were standing in his own name? 

A I don't recollect.. 

Q If I told you, sir — I will withdraw that. 

What did you do with regard to being furnished 
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with InforMtion aa to tha tranaactiona? 

^ Wiilaird J« La Hoirta fumlahad na with oopf^j 

of all of hia atatementa, brokaraga atataaianta. 

0 And did you know — 

A Confirmationa and ao on. 

C With ragard to that information, did Mr. La Norto 
tall you that thaae ware tranaactiona in tha warioaa partaar- 
ship accounta? 

A I could aaa that by tha atftamanta. 

Q And with ragard to tha matching that you under* 
took, did you aagragata tha aatchinga within ona particular 
partnarahip aa againat thoaa within tha aama partnarahipT 

A I beliavc ao. I an not certain now. It ia poaaibl 
that wa natdiad — took than all into ona group and juat 
matched tha whole group within tha aix-montha period. 

Q lan't it a fact, air •* 

NR. PALWICKt If it would help thinga along, I am 
perfectly willing to atipulata that Plaintiff'a Exhibiti 11 
and 12 were prcn>arad by aiatching purchaaaa and aalaa of tha 
varioua partnerahipa againat each other and that they %fara 
not confined within individual partnerahipa. 

MR. FELDSUUUi And juat ona further oonoaaaion and 
I have no additional queationa on thia aubjact. 

Will you alao atato, air, and oonoada that Exhibita 
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11 and 12 axso refloct aalas or transactions in the partner¬ 
ships as matched against ffillard J. La Morte*s direct 
holdings? 

MR. PAUnCKt I understood from the prior testimony 
there was no pur^iaae or sale by Willard J. La Morte in- 
dividually« but to the extent there may be individual sales 
and purchases by Willard J. La Morte reflected in the 
schedules, I so stipulate. 

MR. FELDSBUBt That is not my point. I agree 
there were no salos of Willard J. La Morte*s direct holdings. 
All I asked was, will you concede that the partnerehip 
transactions, even though there were no sales or purchases 
in the holdings of Mr. La Morte personally, direct holdings, 
that nevertheless partnership transactions %^re matched 
against those holdings? 

MR. PALWICXt I am not sure. To the extent that he 
had holdings that might constitute per chases or sa1e«, •* 
concede. 

MR. FELDSHUHs The fact remains, your Honor, that 
isn't quite the concession that I want. All that I want is 
that Mr. La Morte had IPylOl shares upon the occasion of the 
merger on February 1, 1966. 

MR. PALWICKt Z concede that that transaction is 
reflected in these exhibits. 
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NR. PELDSHUUs Right. And I s«y that partaarship 
transactions were matched against those 19,101 shares even 
though they were Nr. La Norte's personal and direct boldiags 
and even though Nr. La Norte in fact never sold one share 
of that stock. 

MR. PALHlCKt I stipulate that the sales of the 
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partnership were matched against the shares received by 
Mr. La Norte on the merger. 

NR. PELDSHUUs Wonderful. Thank you very mu^. 

Q Mr. Hain told you, did he not, with regard to 
bjchibit 11 in evidence, to establish a price of $8.75 as 
the valiie of the Fireproof Products Company shares, isn't 
that right? 

A Yes. 

0 You didn't arrive at that figure by yourself, did 

you? 

A No. 

0 Or maii.c any determination with respect to the fair 
value of the Fireproof shares? 

A I did not. 

Q And that also applies to Plaintiff's Exhibit 12, 
where the price of $10.75 is referred to? 

A That's correct. 

MR. FBLOSUUHt May I have that defendant's exhibit 
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for id«ntificatioa? Did you take it, Mr. Palwidc? 

MR. PALNICXt 177 

MR. PELDSHDHs Yes. I have 90 t it. Sorry. 

0 Mr. Heias^ looking at Plaintiff's Exhibit 17 for 
identification, sir, as you stated, this was prepared by Hr. 
Uain. Do you know whether Mr. Bain had the records of the 
vaKioua brokers %dio effected these trades? 

A I an pretty sore they were available to him. I 
would have all of the records of the brokers. 

O Calling your attention to page 1 of 2, does that 
refresh your recollection as to whether or not those records 
were furnished to Mr. Bain? 

A They nust have been. 

Q Do you see the nanes of brokers here? 

A Yes, I do. 

Q Broker dealers? 

A Yes, I do. Ira Haupt, Bents, Sohweickart. 

Q So far as you can recall, those records %rers 

available to fir. Uain? 

A Definitely. 

Q And he prepared the statement, as far as you recall) 
as far as you know? 

A The final statement was prepared by him. 

O Sir, with regard to Plaintiff's Exhibits 11 and 12, 
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did you mako available to Mr. Hain the brokerage atateMote 
that reflected theae tranaaotiona? 

MR. PALMlCKi Read the qoeation. please. 

(Question read) 

A To the best of ray reoolleotion, yes. 

Q And did you do that at the instruction of Mr. 

L» Morto? 

A Yea. 

MR. FELDSHUHt I have no further questions» your 

honor. 

MR. PALWICXt I offer Plaintiff's Exhibit 17 for 
identification in evidence. 

MR. PELOSUUllt No objection. I couldn't offer it. 
Mr. liain wasn't here. 

(Plaintiff's Exhibit 17 for identifioa1k>n was 
received in evidence.) 

CROSS EXAMINATION 
LY MR. PALWICKt 

Q I note that you testified that Exhibit 17 was 
prepared by Mr. Main, is that correct? 

A The final papers, yes. 

0 How about this page 1 of the thirteen-page exhibit 
which purports to be a letter froai Willard J. La Morte to 
John Moss? Did Mr. Uain prepare that? 
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A I don't knov. 

Q Oo you have any recollection that he did? 

A No* Nhen I said about the report» I meant the body 

with all of the figures, not the letter of transi&ittal. 

MR. PULDSBDUt Speak up, Mr. Weiss, please. 

A When I said that Mr. Hain had prepared this, I 
Slant the ccMpilation of the body of the report itself, not 
the letter of transmittal. 

0 Let's take the second page of the exhibit where { 

there are certain pencilled or inked>in figures. Is it your 
testimony Mr. Bain put those figures on? 

A No, those are ay figures. 

Q Those are figures you put on? 

A Yes. 

1 ! 

0 Z show you the last page of the exhibit and ask i 

• t 

if that was a document prepared by Mr. Bain. 

A No. Zt is a letter from Mr. Millard La. Norte to me. | 

Q He states in the first sentenoet 

*Z am returning your %»ork sheets with sosm notationi; i I 

I 

that were made on them.* ) 

Does that refresh your reoollection as to who asds. 
the pencilled notations on the second page of the exhibit? | 

A Z said the notations in pencil are in ay handwriting. ) 

1 made them. | 
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Ha also said ha anclosaa your work shaats. Had you 






praparod work shaats? 

A I hava voXusiinous papars. This want back and forth 
batwaan Don Uain and aysalf* 

Q Who praparad tha work shaats? 

A Wa both praparad work shaats. Wa praparad tham 
first indapandantly. Wa axchangad work shaats and «ada 
oorractions* and 1 don’t know whathar that is tha final 
figuras aithar. 

Q Than who typed up tha final figuras? 

A I baliava Mr. Uain did, Mr. Bain's offica did. 

MR. PALWICK: No furthar quastions. 

MR. PELDSHUUi No furthar quastions. 

(Witness excusad.) 

NR. PELDSHUHs Mr. La Norta. 

WILLARD J. LA MORTE, having baan 
pj^aviously sworn, was racallad as a witnass for 
tha defense and toatifiad furthar as follows: 

DIRECT EXAMINATION 
BY !W. FELDSIlUUt 

THE CLERKt You ara still undar oath. 

0 Mr. La Morte, you wara tha prasidant of Shattuok 
Dann Mining Corporation during tha year 1964? 

A Yes, sir. 
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Q You wore also a director of the cos^sany at that 


tine? 


THE COUBTt You don't have to go through all that. 


Mr. /torte has testified. 

Q Mr, La Norte, in the regular course of business of 
conpany as the sane was in 1964, was there a piece of 
business with respect to the acquisition of Fireproof shares 
by Shattuok Denn? 

A Yes, sir. 

Q Do yon know, sir, a first by the nane of Duff, 
Anderson 6 Clark? 

A Yes, sir. 

Q Bow do yea know then, sir? 

X Nell, the first contact that I had with Duff, 
lender6 Clark goes back to the tine when they nade a 
oos^Iate report for Shattook Denn Mining Corporation on 

Richnond Screw Anchor Ccapany. 

Q Mho were Duff, Anderson s Clark? 

A They are a Chicago based appraisal engineering fim» 
oonsultant f Im with of fioes in other cities that had an 
exoallent reputation, did work for large blue chip conpanies. 
They true reooanended to the Shattuck Denn board by one of 
their — one of the Shattuck Denn directors by the nane of 


their — one of the Shattuck Denn directors by the nane of 
Herb Levy who lived in Chicago and was a nenber of the Stock 
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rxchaaga firm whosa firm had alao uaad Duff, Aadarsea a | 

Clark. 

0 At that particular time Duff, Aadaraon a Clark 
were called in to make an appraisal of the Richmond Screw 
Anchor Company, is that right? 

A The acquisition of RiehaK>nd Screw by Shattuck Dann 
back around 1S56 or 1957. 

0 And did you have occasion to sea the report that 
was submitted by Duff, Anderson at that time? 

A Yes, sir. 

Q It was about 1957 that you bacaM a director of 
Shattuck, is that right? 

A That is correct. They had already loade a report, 

I believe it was in *56, and one was made available to me as 
a director at that time. And since that time Shattuck has 
used Duff, Anderson & Clark on other considerations that the 
board had. I know they were considered on the Fireproof 
acquisition, there was also another company, Lang Tool, 
that Richmond aocfalred, and they were considered on one other 
one and the report was unfavorable and it didn't go through. 

Q Sir. with regard to Defendant's Exhibit G for 
identification, I ask you, sir, do you recognise that doou« 
Blent? 

A Yes, sir. 
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Q What is that document? 

A This is a report by Duff, Anderson 6 Clark on the 
Shattuck Denn Mining Corporation proposed acquisition of 
the Fireproof Products Company, 

0 Sir, in 1964, was it in the usual and regular 
course of the business of Shattuck oenn to retain Duff, 
Anderson 6 Clark to stake an appraisal of Fireproof Products 
Cosq>eny? 

MR. PALinCKt Objection. It calls for a conclusion 
of the witness. 

THE COURTS X don't think I understand the question, 
in any event. So I am going to sustain the objection on 
that ground. I don't understand what you mean by "was it in 
the usual course of business.* 

MR. FELDSKUHc I want to show, your Honor, that 
this report iras eerely a report I will withdraw that. 

Q Was it in the usual and regular course of business 
of Shsttaok Oenn as it was in 1964 to retain Duff, Anderson 
6 Clerk — 

NR. PALWICKt X object to the form of the question 
on the ground it calls for a legal oonolusicm. 

MR, FELDSBUHt' I didn't finish the question. 

C — as to the Fireproof aoquisition? 

THE COUBTt X don't believe that your adding the 
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phrase *usua1 ooutsa of businoos* will bo helpful ut oil* 

I don't understand that. I recognise and I understand if yool 
ask him a question if they retained then. That's fine. Be 
can answer that question. It is not going to help you ia 
terms of trying to get that docunent in to add the words 
■in the usual course of business," because in the usual coursei 
of business, as far as I am concerned, there is no predicate 
for that. 

MR. FELUSUUHt Let mo try another approach because 
it is iaportant and relevant evidence. 

Q Mr. La Morte, as president of Shattuck Oenn 
Corporation in 1965, do you know whether Duff, Anderson & 
Clark was retained as appraisers to nake a report with 
respect to Fireproof Products Company, Inc.? 

A They were, sir. 

Q And were they so retained by Shattuck Denn? 

A Retained under tlie authority of the board of 
directors, yos, sir. 

0 And in due course, having been so retained, did 
Duff, Anderson * Clark file and submit a report? 

A They did, sir. 

Q And did that report, after it was submitted, was 
that considered by the board of directors of Shattuck? 

A Yeo, sir. 
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Q And did that report beoone part of the papers, 
filed papers, of Shattuck Denn kept by Shattuck E>cnn in the 
usual and regular oourse of its business? 

MR. PALWZCXi Objection. 

TU£ COURTS Objection overruled. 

A Yes, sir. 

0 AxMi I ask you, sir, is this. Defendant's exhibit G, 
frosi the files of Shattuck which Shattsick kept in the usual 
and regular oourse of its business in 1965? 

A It is, sir. 

MR. FELDSMUHi I offer it, sir. 

MR. PAUflCKt Objection on the ground it constitute 
hearsay testiaony of an expert without the opportunity to 
cross exasdne. 

THB COURTS Objection sustained. The only way that 
that report can be adad.tted, Mr. Feldshuh, is it will be 
adod. ted for the purpose of showing a report was nade, but 
as to what is in the report it can't be adnitted under these 
cirounstanoss. 

MR. tALWZCXi Ve concede a report was asde. 

MR. PBLOSBUHt Hay X subait, your Honor, the report 
having been sade and Shattuck being the plaintiff in this 


— the plaintiff —> and this ooaing' froa the files of 
Shsttaek, I sttbait, your Honor, that the weight to be given 
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to th« report it certainly a question for your t t, bet 
its conpetency« I submit, is proper. Your donor may give 
it no weight absent a witness, a live witness, before 

you. You nay just read it and say, "i give it no weight," 
but — 

THE COURTt It is inconceivable to am and, of 
course, I an willing to be enlightened, but it is incon¬ 
ceivable to ne that a report frost an outside agency nade 
uy concededly experts who made the report to the coi^Muay 
and what the conpany did with it was to receive It and put 
it in its files, and then for you to — it is not a report 
that the ooepany did, that the officers had anything to do 
with, and then for it to be received without having Mr. 
Palwick having an opportunity to query, as he did, with Mr. 
MacMullan on his theory and as you did with Mr. Russell in 
regard to whatever theories were involved, their validity 
and t)ow tliey arrived at them and so forth, thU is not only 
hearsay but prejudicial to the defendant. 

I am not going to admit it. 

MR. FELUSHUUt I see, sir. 

TUii COURTS I mean to the plaintiff. I m sorry. 
I got ny parties misted up. 

I oan't see how that can be admitted. 

MR. PELDSHOM: I take it, sir, at any rate, you 
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2 

sustain the objection. The report has been marked for 

3 

identification. 

4 

MR. PALWICK: It nas been marked for identification, 

6 

hasn't it? 

6 

MR. FKLOSHUn* G for identification. 

7 

Your honor, at this time I would like your honor's 

8 

permission to have Mr. Derfner, co-counsel, take over the 

9 

interrogation of Mr. La Morte. We are now going into the 

10 

areas of the matchings which we state were improper and 

11 

the extent to which they were improper. Mr. Derfner and 

12 

Nr. La Morte together worked on it, and I think, with your 

13 

honor's permission, I would like to have Mr. Derfner conduct 

14 

that interrogation. 

15 

MR. PALWICKt Yovir Honor, would this be an 

16 

appropriate time for lunch? 

17 

THE COORTi I will let him proceed. 

18 

LXANZNATIOH BY MR. DERPNERt 

19 

Q Mr. La Morte, I show you Defendant's Exhibit T 

20 

for Identification. Can you identify that paper? 

21 

A Yes, sir. That is Scliedule A of the Willard 

22 

La Morte Agent aooeunt listing all of the shares that were 

23 

sold and purchased for a two-year period oommeneing with 

M 

August, I believe it was, 24, 1967, and back to August of 

25 

'65. 
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THE COURT! Can you hear hia? 

MI>. PALWZCK: Yea, I heard that. 

(Counael confer.) 

MR. PELOSHUllt Keep your voice up, pleaae, Mr. ’ 

La Morte. 

Q Mr. La Morte, do you know !diere the inforeatioe 
that la reflected on this achedule waa gotten free? 

A Yoa. It was taken from the original brokerage 
Btataawnts and factual ccnpilations that were made by both 
Mr. iiain and Mr. Weiss. 

THE COURT! Excuse me. Mr. Oerfner, don't you 
have copies? 

MR. DERPNER! Yes, I an going to offer then in 

evidence• 

THE COURT! Let hin see then now so he can be 
studying them while you are exasdning. 

MR. PALWICKt Is this C? 

MR. OERPNERi T. 

MR. PALWiCKi 6 is in evidence or for identifica* 

tion? 

MR. PCL08HUH! This would be AC. 

THE CLERK! S is not in evidence. 

THE COURT! Are you offering Nr. NacMullan's 
S for identification? 
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MR. FELDSUUHs It was adadttsd, sir. 'Aiere was 
no objection. 

THE CLERK> I have it for identification. 

THE COURTt We will admit it now, in any event. 

S is admitted.’ 

(Defendant's Exhibit S was received in 
evidence.) 

MR. DERFNBRt At this time I will also give 
plaintiff copies of our Exhibits U for identification, W 
for identification axid V for identification and X for 
identification. 

(Counsel confer.} 

NR.’ PALWlCKt S has not been admitted yet? 

THE COURTt It has. 

MR. PAlinCKt Bat not T7 

THE COURTt T has not. I interrupted him so he 
could give you oopiec. 

I 

MR. IW.DSIlUHt Off thB-joscord, four Honor. 

(Oieonssit^r? off the record.) 

THE COURTS Are you ready to proceed? 

MR. OSRPNBRt At this time X would move to admit 
Exhibit T in evidenoe. 

MR. PALHXCXt Itay I examine on voir dire? 


THE COURTt Tes 
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VOIR UIR£ EXMIINATZOM 
UY MR. PALWZCKi 

O Who did you say preparad Exhibit T7 
A I beg your pardon, air. I got lost. 

Who prepared Exhibit T7 

Mr. Darfnor and myself, sir. You said way back 

Q Who prepared it? Who did the oosgmtations? 

A This was a compilation that was taken froai the 
combined efforts of liain, Weiss and myself, sir. 

0 Did you do the original computation? 

A I did at one tine, yes, sir. 

MR, PALWZCXt tio objection. 

Till: CODRTt All right, rooeived. 

(Defendant*s Exhibit T was received in 

evidence.) 

Q Mr. La Morte, I show you Defendant's Exhibit U 
marked for identification, entitled -Schedule B, Willard 
J. La Morte Agent.- Can you Identify this? 

A Yes, sir. This is a compilation of natches that 
were made by me utilising all of the transactions of Sohedu 
A Slotting then within tiie two-year period aceording to X 
believe it is Rule 16 of the SEC or 16 — whatever it is — 
within the linitations of the two years. 
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2 

And they were arranged the cheapest price within 


3 

a six-eionth period on either aide of the transaction was 


4 

matched with the highest price sold within that sane period 


5 

of tine. 


6 

Q You say the lowest price acquired was matched 

\ 

7 

with the highest price sold? 


8 

A Tliat's correct* sir. 


9 

Q And whoso handwriting is that? 

1 

10 

A That's mine* sir. 


11 

MR. DBRFNIRt I would offer this as Defendant’s 


12 

Exhibit U in evidence* your Honor. 


13 

MR. PALNXCAt Mo objection. 


M 

(Defendant's Exhibit U was received in 

i 

! 

\ 

16 

evidence.) 

1 

i 

16 

Q Mr, La Horte* I show you Defendant's Exhibit V 

! 

17 

marked for identification and I ask you if you can identify 


16 

this paper. 


» 

1 A Yes* sir. That's Schedule A of the Willard J. 


30 

Norte Partnership* end here again this listed all the 


21 

trades within two years from the ocmmenoement of this action 


22 

back and it showed all of the purchases and all of the sales 


23 

by the Willard J. La Morte Partnership acoount. 

t 

M 

Q And the information that is reflected in this 

!j 

35 

ooeedule* do you know where that information was taken from? 
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A That oana from tha original sehadulas that vara 
prepared by r^aasra. Main, Waias and ayaalf way back. 

MR, DERPNERt I move that Defendant*a Exhibit V 
be admitted in evidence, your Honor, 

MR, PALtnCK: No objection, 

(Defendant*a Exhibit V waa received in 

evidence,) 

Q Mr, La Morte, I ahow you Defendant*a Exhibit if 
narlced for identification and I aak if you can identify that 
paper, 

A Yea, air, Thia ia the reaulta of the matching of 
the Willard J, x<a Norte Partnerahip account, and here again 
the aane procedurea were followed, 

Q When you aay "the aaaie prooedurea," what are you 
referring to? 

A In matching the — 

•IR, DERPNERt I withdraw that queation, 

Q Which proceduroa are you referring to when you 
say "the aame procedurea"? 

A The procedurea of matching in the Willard J. 

La Morte Partnerahip were the aame ea uaed in Willard J. 

La Morte Agent account, 

0 '.iow, Mr, La Morte, referring to Exhibit T, which 
ia Schedule A of Willard La Norte Agent — 

MT-XT CMMT MMUTCM. W4. COWHYNOWM 
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MR, DERFMERs Your Honor, would the Court like a 
copy of this? 

THE COURTS Yea. 

Cl I notice that the first column on the left- 

h^uld side is entitled "Transaction ho,* Would you tell the 
Court what that refers to, please? 

A Yes, That is a number that was arbitrarily gi/en 
as securities were purc h a sed , and when I say "arbitrarily," 
it is consecutive, so that anyone at any time can re?er to 
the matches by transaction numbers. So that if you want to 
cheek my figures or if the Court wants to check my figures 
or something, the Court actually can pull out the trans¬ 
actions that were used to insure that the maximum profits 
were derived, 

0 And the next 'Mliuan, moving to the right, is 
entitled "Date," Does that refer to the date of the 
transaction number? 

A That is the date cf the transaction, sir. 


And the next column moving to the right is "Number 


of Shares"? 


A Yes. 

Q Would you tell us what that refers to, please? 
A "Number of Shares* means the amount of shares 


that 


involved in that particular transaction on that 


aeurmmm omtimct 
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particular data. 

Q I notica at tha top of tha haading "tfuad^ar of 
Sharas" there is a legend "Purchasaa.* Ooaa that refer to 
tha number of shares piirchasad on that data? 

A Yes. Tha pages are actually dWidad in half. On 
the left side is all of the purchases and on tha right side 
is tha sales. 

Q And than tha next two columns nowing to tha right 
is Price Par Share and Total Price. Do%%i that refer to tha 
price per sh 2 ure paid in each transaction an d tha 

total price of that transaction? 

A Yes. Now, you will notice that the price per 
share is $7.26, for an example. We all know that tha 
exchanges deal in eighths of a point. So, therefore, what 
was dona hare is the total price paid was divide by tha 
number of shares so that the price par share could have 
heen inserted hare, which makes it easy to coaipare against 
the sales. 

0 The next three columns moving to the right appear 

under the legend "Salas" and under that we have "Number of 
Shares, Price Per Share and Total Price.” Do the same 
explanationa for these columns apply to the Sales column as 
applied to the Purchases column? 

A Yes, sir, except that the date on sales is also on 

tewTNimi eiarmcT cowht iiiwutus. ua. cowntmoum 
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th« left side under purchases. 

0 Are these transactions arranged in chronological 
order, r4r. La Morte? 

A Yes, they are. 

Q And the transaction dates rxm from 9/15/65 through 
and including 7/29/66, is that correct? 

A That is correct, sir. 

Q Was there any reason why that period was chosen? 

A Yes, sir, the period was chosen because this suit 

was instated — 

THE COURT: You tew# already answered that. 

THE WITNESS: Thank you, sir. 

MR. PELDSHUU: August 24, 1965. 

Q Referring now, Mr. La Morte, to Exhibit U entitled 
Schedule B, Willard J. La Morte Agent, you have testified 
this is a schedule of the matchings. Would'you explain to 
the Coxirt how this was done, please? 

A Yes, sir. All the transaotions that took place 
in the Willard J. La Morte Agent acooimt were placed in 
Sohednle recorded in Schedule A. Then Schedule D was 
used where all of the purchases made by the Agent account 
were offset with the highest price profit by taking the 
lowest price purchased and offsetting it against the highest 
prioe sold within the siX'-month period of the actual 
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transaction. In other words, soae oi thar- could bm 


almost reached a year's duration. 

0 The first entry on Schedulo B is transaction 6 
as I read it, that's a purr'hase of 200 shares, is that 


correct? 


That's correct. 




MR, PALWICKt Wh&t exhibit are you ref earring to? 

MR, UBRFNERt Exhibit U in evidence. 

0 Mould you explain to the Court how you ^ to 
natch transaction 6 with transaction 33 as it appears on 
Exhibit u? 

A Yes, sir. Transaction 6 indicates that on October 
27, 1965, 200 siiares were purchased for a cost of $1529 and 
that this was offset over the proper tlise period with trans¬ 
action rio, 33, whore we sold 200 shares at $8.80, or $1761.96 
and that was the laost — the highest price during that period 

Q During which period? 

A Moll, six months before October .17, '65, back to, 

I believe it was, August, 1965, 

0 So you used August, 1965 as the cut-off date going 
backv/ards? 

A Going oackwards. 

Q And did you use that sane procedure for the rest 
of natches as they appear on Exhibit U? 
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A Yes, sir. 

0 And I notice on tlie bottom of this exhibit you 
have a legend "Total Profit, S1890.96. 

A Yes. 

Q What does that represent? 

A That was the total profit that the Willard J. 

La Norte Partnership realised under the rules of the SEC. 

Q You ar^ talking about short swing 16(b) profits? 

A Short swing profits, that's correct. 

Q imediately below the total profit there is a 
legend appearing, "La Norte, Willard J«, interest in account 
for 1966 equals 11.18 per cent equals $211.40." 

Wonld you tell us what that jrepresents? 

A That is «y proportionate int<irest in the partner¬ 
ship of Willard J. La Norte Agent. 

THE COORTi Would you explain to »o iten No. 6? 

It is Une 6, 2166. I have been trying to read it as 

I39 and 40, but I can't neke head or tails of i 
NR. PALWICKt 39 and 40 refers back to Exhibit , 


your Honor, 


TUB COURTS Exhibit A? 

MR. DBRPWERi ochedttle A, Exhibit 2. 

THE COURTS I can't figure it out. It says 3400 
to NO — that is why I want seme 
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TiiL WITNESS* I can axplain that to you. , 

On February 1, 19C6, tha Hillard J. La Jtorte hqmnt 
account acquired by virtue of tha Fireproof merger 515 aharaa 
which it had owned and another 5,136 shares which it received 
as capital from some of the partners. And this was dene — 
MR, DERFWER* Your Sooor, I can take him through 

this quicker and narrow the point, 

TUE COURT* I see 3400 shiires and $36,000, I 

ge^ different figures. I am trying to figure it out. 

0 on Exhibit T, Mr. La Morte, in transactions 39 
and 40 there appears a price per share of $8.75. !■ that 

the price that you used in your matching on Schedule B7 
A ho, sir. I used $10.75. 

0 Why did you use that price? 

A because $10.75 was the contractual price which we 
were all obligated to live up to and the board of directors 
in i>occnber, *64, fixed the price of $10.75 on the Shattuck 

Uoun stock. 

'j Okay. Also in transactions 39 and 40, we have a 
total number of shares acquired being 5651, yet on 8ohe<lule 
L, which is Exhibit 0, there only appears 3400 shares, 
would you explain to the Court why only 3400 were used in 
matching as opposed to the total number acquired on that 
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2 

date? 

3 

A Yes, sir. Of the total asount acquired, it's 

4 

greater than what we used, but in watching within the period 

5 

allowed, we can only utilise 3400 shares. Either the price 

6 

got to the point where it wasn't a profit or there weren't 

7 

any transactions. So that any transactions that were wade 

6 

were tabulated and then the number of those transactions 

9 

were offset against the total amount received, which in this 

10 

case aaounted to 3500 shares. 

11 

Q Referring now to Exhibit U, the last transaction 

12 

number reflected there is 83. Would you tell us, please. 

13 

Mr. La Morte, %fhat was the price per share paid — sorry — 

14 

the price per share in transaction 83? 

15 

A Transaction 83 %rould indicate that — 

16 

0 Jest the price per share. 

17 

A 810.78. 

16 


0 And the price per share that you had assigned to 

10 

the shares acquired in transactions 39 mad 40 was $10.75, is 

ao 

that .corsect? 

ti 

K $10.75. 

22 


23 

Q So is it our understanding there «fere mo other 

« 

transactions wher^>y the price per share *** withdrawn. 

M 

Here there any other transactions where shares 

25 

were sold and the price per share .was greater than $10.75 

V 


per share? 
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A Only thosa that wa wara abla to aat^^ that*a 

all. 

0 Thare ara no others other than tltosa raflaeted 
on i.xhlbit U? 

A That's correct, sir. 

THE COURTS We will take our luncheon recess at 
this time. We will resume at 2i00 o'clock. 

(Whereupon, a luncheon raoass was taken until 
2 100 p.m.) 


MwTMtMi aermcT co«mt cownt 

rsciv MWAMC. Mts VMM. M.v. cm%mm 













Col Ifjqiiy 


AFTEKI^OOU SESSION 


2:12 P.M. 


WILLARD J» LA MORTB, rMUwad 

MR. DERPMERt Tour Honor, in this witnoss* 
previous testiaony it vas brought out there was an error in 
our Exhibit T which was Schedule A of Willard La Morte Agent* 
and that was on transactions Nos. 39 and 40 where the price 
per share was reflected as $8.75 per share. For the purpose 
of this exhibit it should be reflected as $10.75 per share. 

NR. PALWICK: Objection, your Honor. This exhibit 


stands as sufcedtted. If they wan*, to offer an asMnded 
exhibit they liay do so without objection frosi me, but this 
is an exhibit that has been offered and has been received 
and fhoold not be amended as received. 


THE CODRTi That 


unduly technical. 


MR. PALNICKs They made an admission the price 
they paid for the stock was $8.75, which is our position* 
and we should be permitted to take advantage of that admissio 
NR. DIRFWBRt I hardly think it is an admission. 
These are work sheets that were made up to detemine what 
the various liabilities would be, and for the Court's 
information there were work sheets made up at $8.75, which 
in the contention of the plaintiff, and at $10.75, which 
is our contaation, and it is no admission at all. 
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TiiC COURTS What doaa ^a ^sanglag of fcha prioa to 
$10.75 do in raspact of Schadula B7 Doaa that than 
that — no, it doasn't. 

MR. DERFNERs Schadula B was figuxad on tha bas*is 

of $10.75. 

MR. PALHICKt It would add approxiaataly $€800 
to tha profit, $2 times 3400 sharas. 

MR. FELOSKUHt Your Honor, the only error in that 
entire exhibit is tha legend $8.75. All tha oaleulatioas 
ware made on tlia basis of $10.75. If it stands at $8.75, 
it miarapraaents tha calculations and all it is, wa are 

striking out that. Ifa are not changing any calculations 
at all. 

THE COURTS If you make it $10.75, would the 
total price paid cone out to $4500 as it is hare? 

MR. DERFHERs Yes, that would be correct also, 
tiia total price would have to be changed, but for tha purpose 
of Exhibit U, which was based on Exhibit T and really is a 
pertinent exhibit hare to show *diat wa contend tha real l€(b| 
profit is, vm used tha $10.75 figure. 8o whan you put the 
two together it ssould be sU.slaading. 

MR. PALMXCKs I suHeit that their explanation is 
on tha record and should be pamittad to raausin on 
record and the exhibit should be pamittad to ranain 
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and so forth. 


I knw you ore not Bolomon, but you m r'•r^^ to 
have to make the docislon. 

THt' COURT, I have no way of knowing. Hr. La itorte, 
said ho made it before it was submitted. The exhibit as I 
aaw it, however, does not list any total price since they 
wore not calculated, so that on that basis the exhibit 
ought to show 515 at $10.75 with $8.75 crossed out; on 
transaction 40, 5,136 shares with $8.75 crossed out and 
510.75 in its place, and, as I saw the exhibit, the total 

price in each instance is crossed out with no substitution 
in its place. 

MR. DERPUEKt That is correct, your Honor. I 

Your Honor, I think th. Court h« not y.t b.«n 
provtd«l uitji a copy of Exhibit V. Am I corract? 

THE COURT, I have not. 

MR. OLRPNER, Or did we admit that? I 

THE COURT, Yes. 

OIRtCT EXAMINATION (Continued) 
bY MR. DERPNER, 

0 Hr. La Morte, exhibit V in midanca la antlUad 
•Schadulo A. Willard La Morta Partnarahlp.' it appaar. to 
ha vary aimiiar to Exhibit T in avidanea. Would you tall 
us, was tiia same prooadur. uaad in oeavilin. Exhibit V as 
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was oaed In conpiling Exhibit T? 

A Yes, sir. 

Q And you have previously testified that you had 
taken these figures frost figures that were oasqpiled by 
yourself and your accountants, is that right? 

A And Uain. 

0 And Mr. (lain? 

A Right. 

Q Referring now, Mr. La Morte, to Exhibit W in 
evidence, which I an providing the Court with a copy —> 

THE CLERKS Mo, it is for identification. 

NR. DERFMERs It is? 

THE CLERK: Yes. They were pre-aarked. 

Q Can you identify Exhibit W for us? 

A Yes, sir. 

0 Tell us what that is, please. 

A That's Mf work sheets for Batching used on the 
Willard Jm La Norte PartiMurship account. 

Q And whose handwriting is that? 

A That is Bine, sir. 

MR. DBRFNBRs Your Honor, at this tine I ask 
Exhibit W for identification be adaitted in evidence. 

MR. PALWICK: No objection. 
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(Defendant's Lxhlblt w was received in 
evidence.) 

I. 

NR. PALWICK: lias V been received? 

NR. DBRPNER: V has been received, right. 

THE CLERKi Yes, V has been received. 

Q Referring now to Exhibit W, the first two entries 
arc transactions 1 and 2, is that correct? 

A That is correct, sir. 

Q And I notice that on transaction 1 the nusdier of 
shares is ^00, transaction 2 the nusdier of shares is 2500. 

Is that also correct? 

A That is correct, sir. 

Q Then innediately to the right of that there is an 

IlOU figure. Would you explain that, please? 

A Yes, sir. 

THE COURTS There is 1400 and 1100. 

MR. DERFWERt That is correct, your Honor. 

There is a 1400 figure crossed out and an 1100 figure written 
below that. 


A Of course, in matching you take the — of those 
shares eligible I believe to be included in matching, 
you try to match as many as you possibly can, again using 
the lowest price cost with the highest price selling — with 
the highest selling price within the limits of the six-aonthi 
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within the six nonths before or after. So that of the 3,000 
shares made up of 1 and 2, for matching purposes we could 
only use 1100 shares because either the price or the time 
ran out on using the entire 3,000 shares. 

MR. PALWICK: May I pose a question at this point, 
your Honor? 

What does transaction 1 axkd 2 refer to? 

THE WITNESS: Transaction 1 and 2, sir, is on 
Schedule A on the left side. You see, that is one of the 
reasons this is very much clearer than those other figures. 

MR. PALWICK: Does that refer back to the Agent 

account? 

THE WITNESS: Willard J. La Norte Partnership, sir. 
?fR. PALWICK: Exhibit V doesn't have a transaction 

1 atnd 2. 

THE COORTi Exhibit V? 

MR. DBRFNSRt Maybe I did not give him the entire 
exhibit, your Honor. My apologies. 

NR. PALWICK: I didn't mean to interrupt, your 
Uoxu>r, but I couldn't understand the course of the examlnatsn 
MR. DERPNIRt Qeuld «e have the last question read 
back, please? 

(Record read) 

MR. DERFNBR: Your Honor, so we don't have to go 
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over it, was the explanation clear? I aa not certain. We 
were interrupted in the middle. 

TUL COURT: The explanation was, if I 
it, in terns of natching he couldn't natch the whole 3,000 
shares and had to use some of then because the tiM for 
doing so had run out. 

THE WITlIESSi Or the price. 

THE COURT: And therefore he only used 1100, 
matched 1100 against that 3,000. 

THE WITNESS: Yes, sir. 

Could I inject one other thing to the Court while 
you are on that"* If you will look inmediatoly underneath 
tliat 2S0O hero, sir, and one column over to the right, you 
will see a figure$1,916.24. 

thl: COURT: That is on line 4? 

THE WITNESS: Yes, sir. 

MR. PALWICK: Line 4 of which exhibit? 

MR. DERFNER: W. 

Tiir. WITNESS: And if you will notice that each 
figure underneath that progressively gets smaller, so that 
when you get to the bottom it is 832.48, so that you can see 
how readily you can pick out the highest prices used to 
create the largest profit. 

0 Mr. T.a Mortc, you testified there are two possible 
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1 

limitations to matching, one being the time period and the 

1 

other being the price. In the case of yoor matchings in 

1 

transactions 1 and 2 on Exhibit w, which was the limitation 

1 

that allowed you to match only 1100 shares? 

1 

A The acquisition was made on September 3, 1965, so 

1 

that we could only go up to the six months — within the 

1 

six months after that time, which brought it up, as I recall 

1 

from my other work sheets, to March sometime, but we didn't 

1 

have any trimsactions then, so that we actually ran out 

1 

January 18, *66. 

1 

Q So it was the limitation of time, is that correct? 

1 

A Yes. 

1 

Q And were the other matchings that are reflected 

H 

on Exhibit w done in the same manner that you have previously 

1 

testified? 

I 

A Yes, sir, except I don't think it was time in this 

H 

case. We were able to take on all the others, these less than 

1 

six months bet 're and less than six months after the trans- 

B 

actions. ^ 

fl 

Q Are you talking now about transactions I and 2? 

B 

A Yea. 1 axkd 2 were limited both ways. We were 

B 

limited by the ~ we were limited to August of * 65 by tlie 

B 

two-year statute, but that * s the only one on there that was 

B 

confined to that. The rest had its full range. 

1 
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0 No», going to pago 2 of Exhibit N yoa hava an ItM 
naked -Total Profit of 517,195.10.- Mhat doaa that reflwt. 


sir? 

A That. sir. is the total liability of all the shares 
that were traded in this account* 

Q And just below that — withdrawn. 

When you say -total liability.- you are again 
referring to lC(b) liability, correct? 

A Yes. sir. 

0 Innediately below that there is a 1966 figure 
and iimaediately below that a 1967 figure. 

A Yes, sir, 

0 Would you explain those, please? 

A We divided it up into the profits that were made 
in 1960 and in 1967 as the interest of the partnerships 
varied slightly in those years. 

Q I see. And then coming below, that last entry, 

we have La Morte. Willard J., interest 1966. 34.173 per cent 
and then $1,209.82 .s $413.43. 

A Correct. 

0 And what does that reflect? 

A The $413.43 is my proportionate share of the profit 
that was generated in 1966. 

Q And then we have-19G7. 35.30 per cent. $15,985.28 
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equals $5,642.80.■ Does that, air, reflect your proportionati 
partnership interest for the year 1967? 

A That does, sir. 

Q iwediately below that is "Total liability of 
Willard J. La Morte, $6,055.23.” What is that? 

V 

A May 1 correct that? It is $6,056.23. 

Q I am sorry. That is correct. 

A And that is ay total liability for the years 1966 
and 1967 in the Willard J. La Norte Partnership accovint. 

Q Mr. La Morte, I now show you Defendant's Exhibit 
X laarked for identification. ^ 

MR. DER7NBR: Mr. Palwick, you have a copy, do you 

not? 

MR. PALWICK: Tes. 

HR. OERFHBRt Z pass a copy to the Coiirt, please. 

0 Mr. La Morte, using Defendant's Exhibit X for 
identification to refresh your recollection — 

MR. PALWZCKt 1 object. The witness already 
has the two other exhibits that have these two figures and 
doesn't need Defendant's Exhibit X. 

MR. DERmBRt I haven't asked the question. T 
haven't asked to put the exhibit in evidence either. 

THE COURT: Mr. Palwick, I don't understand that. 
He is adding thee up so %ie have the figure. 


•owTHKNit semicr court rirortbrs. us. coorthoum 
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MR* PALWICKt I Foally ^hlnk he can do hhafc tiixough 
testimony, he shouldn't put an exhibit — 

t 

TllK COURT! Since the Court is not too good In 
arithmetic in any event, it probably would be helpful and' 
is something certainly not hurtful to you. This is a resvuie 
that you made of the totals shown on Exhibit W and, I gather, 

i 

on Exhibit U, is that right? 

THE WITNESS: The tv/o schedules, yes, sir, U and 
w, that's right, sir. 

THE COURT! All right. If it is offered, it will , 

I 

be received. 

MR, DERFNER: I am AQfW offering it in evidence, 
your Honor. 

THE COURT! All right. ' 

(Defendant's Exhibit X was received in j 

t 

evidence.) 

i 

I 

Q Would you just -- 

i 

THE COURT! You don't have to go into that. He 

I 

has already testified as to it. I know what it is. It is ' 

very clear what it is. 

• I 

MR. DERFNER: Then, your Honor, on these schedules, 

1 have no furtiier questions. 

f 

Wc have other questions of the witness. Did you { 

I 

want to interpose questions at this point? 
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2 

TU£ COURTS I want to either pose to you or to 

3 

Hr. Feldshuh, these figures have been calculated on the 

4 

basis of liability dating back only to 19657 

5 

HR. FEUSSBUHs That is correct, sir. 

6 

THE COURTS In the event that I disagree and agree 

7 

with plaintiff that the liability can be figured back to 

8 

1963. and since the plaintiff takes the view that the 

9 

liability is for the total partnership profits, if I vrare to 

10 

take the view it goes back to 1963 but to agree with your 

11 

contention, the defendant's contention, that at nost he is 

12 

only liable for his proportionate share, tdiat evidence is 

13 

in the record in that regard? 

14 

MR. PALMXCK: I subuit that this would have to be 

15 

referred to a Special Master. 

16 

THE COURTS Really? 

17 

MR. PALIfXCKs There is no evidence. As a natter of 

16 

fact, your Honor, the evidence here is not oosg>lete on 

19 

liability up until 1965. because the first trades I note at 

ao 


21 

Now. if those sales represented a profit over a 

22 

purchase six aonths earlier, the liability even on his 

23 

theory would have arisen within the two years. 

M 

THE COURTS I had assuaed that there would be no 

25 

contention on these figures. In any event. %shat I wanted 

t 

r 
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to find out was whether there was sooe figure siailar to 
this that one could look to, 

MR. PALWICKi We would oosie back to looking at 
Lxhibits 11 and 12 which are pretty accurate as far as thiy 
go. We have had accountants for both parties ooeie in. 

THE COURTt Does that inolude 1963 transactions? 

MR. PALWICK: That was the 1967 transactions 
where Mr. Weiss* fira cane in and wrote those two letters, 
if you recall. Exhibk 11 and Exhibit 12. 

THE COURTt And they go all the way bMkf 

MR. PALWICKi Right. 

MR. PELDSHUH: liowever. your Honor, even within the 
context of those figures, even if it did go back to 1963. but 
if your Honor were to hold that Mr. La Morte is liable only 
under 16(b) for bis percentage of partnership profits, we 
would then, of course, cone forward if there is a void as 
to that and 1 adopt Mr. Palwick's suggestion as Judge Cashin 
did in a case, he referred it to a Special Master sinoe it is 
only a mathenatical calculation. 

MR. DERFt/ERt One point further at the risk of 
conplicating natters. The calculations in Exhibits 11 and 
12 h«. bM>. ftgur«l by luinpln, .11 of th.M trMMctioiw 
toq«th.r, which w. eontand 1. patmtly inoorrwt. 

THE COURTt I understand. 
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MR. PALWICK: Ha are vrorlciag within those paraiM)tars 

anyway. 

THE COORTs I understand. That is the reason I 
raised the question, because this was the first tine that I 
had seen any evidence that had bean introduced that purported 
to indicate Mr. La Norte's proportionate liability as a 
share of the partnerships, because in the other exhibits 
they were taken as total figures. It nay well be that I 
will hold it reaches *65, but it could zmmdtk *63, and it 
aay be I will hold, on what help you have given ne, that Nr. 
La Norte is responsible, having a ooatmlling intarest and 
ruzming these various partnerships. 

1 nay adopt the plaintiff's theory. But then, 
again, Z nay not. 

NR. PELOSHUUt I uxzderstand, sir. 

TBB OOORTi I sai not oartain where I an gning. 

In either cane Z wanted to be sure I had sons gnidaposts. 

MR. PAUnCKi Yeur Hoaor^ t heca are sons holes in 
the tentinony depending on what theory is taken in the case. 
In that case the nathecuitics %a>ttld have to be referred, z 
sttbatit, to a Bpecial Neater. 

TBB COURTS Thaitk you very nnoh. 

I an sorry I interrupted you. 

MB,. OBRPNBRi It is quite all right, your Honor. 

aOUTHCNN mSTMICT COUfIT MCMSTCM. WJ. COUKTHOUM 
rOLKV •QUAM. M«« YORK. M.V. CO Y-MM 
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Th^ulk you. 

MR, PLLOSUUUt Your UoDor* you will racall 
stipulation that Mr. Palwick made, to %rit, that there 
were matchings in Exhibits 11 and 12 — 

MR. PAl«inCK: Viould you read that statement, 
please? I didn't bear it. 

(Record road) 

MR. PALWICKt Go ahead. 

MR, FEXtDSUUH: — Exhibits 11 and 12 whereby they 
mere matched against Mr. La Morte's direct holdings, partner¬ 
ship transacticMis, and that with regard to the testimony, of 

®®'***** testimony is that was direct holdings, there were 
no sales and purchases. 

In that connection axid in order to aid the Court, 
wo have calculated out the number of transactions that were 
involved, also the number of shares in those transactions and 
the number of dollars that have been involved, and ftor that 
purpose I would like to offer just these two calculations. 

Incidentally, on this, we did take both exhibits, 
the one that is predicated upon $8.75 and the one also that 
was predicated upon $ 10 . 75 . 

MI*.. PALWICK: I have gone a. long way in permitting 
these exhibits to go in without the underlying fact, but I 
can't agree to bare figures. 

•OUTMtHN OItTMICT COUMT HIPOMTIRt. U4. COUHTNOWM 
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BY MR. FELDSllUHt 


Q Mr, La Norta, I show you this pap«r, sir, and I 
ask you with rs^ard to tho attached sheets, are the attached 
sheets identically the same as Plaintiff's Exhibit 11 in 
evidence? Itould you just look at it, sir? 

MR. FELDSEUHs Mr. Palwick, do you want to look 

over my shonlder so we can move along? 

MR. PAUrxCK: What is the question? 

MR. FELDSBITUt Just that this att achme nt is the sa 

thing as Exhibit 11. 

MR. PALWXCKt Do you say so? 

MR. PELOSUDIlx 1 say so. 

MR. PALWICKs I so stipulate. 

MR. FBLOSHDUx Pine. 

Q Mr. La Morte, having looked at this attachment, 
did you examine it with respect to the shares that were 


received by you out of the Fireproof merger on or about 
February 1, 1966? 

A Yes, air, I did. 

THK COURTS You mean received by Mr. La Morte 


personally? 


MR. PELDSBUlit Yes, direct holdings, sir. 
MR. PALWICKx In exchange for hie shares of 


Fireproof. 
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0 Now, sir, in that oonnoction you tickod off by 
markings those shares which were recaivad by you aad wbarvln 
tl»o contract data of February 1, 1966 appears, is that right? 

A That is correct, sir. 

Q And did you go through all of those sheets and 
tick each place off? 

A Yes, sir. 

Q And did you then total the number of ahares that 
were ticked off with respect to the date February 1, 1966, 
and representing your direct holdings? 

A Yes, sir. 

Q And what did that number coma to? 

A 13,300, sir. 

Q Did you then — 

« 

MR. FALWICKt 13,300 what? 

Tin: WITNKSSt Shares. 

0 Did you then, sir, make a list of the profits as 
reported adjacent to those nusibers for those transactions 
and did you make that list? 

A I did, sir. 

Q And is that list on this yellow sheet of paper? 

A It is, sir. 

0 Sir, did you total that up? 

A Yes, sir. 


•OUTMCMN OItTRIcr COURT RIRORTIRt, U.*. COURTNOUU 
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0 And did you coapare your total with an adding 
machine tape* too? 

A I did, sir. 

0 And what was the total? 

A $24,121.08. 

0 And does this total of $24,121.08 represent the 
profits made by matching 13,300 of your direct holding 
shhres? 

A That is correct. 

NR. FELD8BL .1 I now offer,tiiis, your Honor. 

NX. PALMICK: I object. 

THE COURTa On adxat basis? 

NR. PALWICKt On the basis that •• may V. ex 2 uaine 
the defendant? 

THE COURT: Go ahead. 

VOIR DIRE EXAMINATION 
BY NX. PALWICKt 

Q When did you prepare this list? 

A I believetb was the day before yesterday, sir. 

Q And did you prepare it by comparing actual 
confirmations with the list represented by the plaintiff's 
exhibit? 

A When you say *oonfimation,'' I used that list 
there that is subnitted in evidence, the one that was prepare<l 
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by Uain and Weiss and myself a long time ago aad than Don 
Hain did all the matching mostly and that’s what ha shoead. 
and he used my direct holdings against partnarshlp holdtag. 
•nd I eliminated those from this list. 

Q What process did you use in eliminating those from 


the list? 


A Any place that there was a direct holding, I 
added it, I made a recording of it, 

0 Using as a reference point 2/1/66, is that 


correct? 


That is correct. 

MR, PALWICKt Mo objection, 
(Defendant’s Exhibit AC was received in 


evidence.) 


Mr. Palwlck — 


MR. PELOSliUHt For the record, and assuming that 
you will make the same stipulation, i state to you that the 

attachment to these sheets is the same as the attachsMnt 
on Exhibit 12. 


MR, PALWICKt On that representation, I so 


stipulate. 


0 Mr. La Morte, with regard to these sheets, did 
you «uBine th«, „ you kno. tb... .hMt* to b. • oalooUtloi 
;>rodicatod upon a valu. of fl0.7S, 1, that right? 


•outmibm oitmicr court rcrortiri. o^. courtnoum 
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A That*a correct^ sir* 

Q Did you go bhrough these sheets and do the 



that you did with reapeot to Defendant's Sxhihit ACt 

A Ixaotijr the sir. 

Q And you tieloed off the placed which represent 
your direct heldingst 

A That's correct* sir. 

Q Having done that* sir* hoe aany shares — what 
was the total nasber of teres which were eatched out of 
your direct holdings on the $10.73 prioet 

A 6*300 teres* sir. 

Q licsi* sir* did you total the profits reported 
with respect to these 6300 sharesT 

A Tea* air* Z did. 

Q And what was the anount of that prcfltT 

A $3*626.22. 

Q And did you also run a taps on that? 

A I did. 

Q And those two totals ohoch out* is that right* sirt 

A Tee. 

m. WBUmmt Z wUl offer it. 

NR. PALtfZCKi Ho objection. 

(Defendant's Btebit AD was received la 

•OWTMKRM •ItTmCT COUNT NCNONTKNS. UCOUNTNOUtl 
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MR, PELDSHUllt May I have a nnient, air? 

THE COURTt Yes. 

(Pause) 

0 Mr. i,a Morte, i show you Defend'enf e Exhibit AE for 
identificetion, eir. «U1 you tell w whet that iaj 

MRe PALWICK: What is AE? I 

THE CLERK* I never marked AEe AO was the last 

one, 

MRe PELDSHOIl*Th.n it is AE for identification. 

0 What is that, sir? 

A Sir, this is a notice of special meeting of share¬ 
holders to be held December 6, 1965, as sent out by the 
Fireproof Products Company, inc. 

Q At the time of this notice, did you receive one of 
these notices? 

A Yea, sir. I was a shareholder of Fireproof. I 

MR, PELDSHUH* I offer it, I 

MR, PALWICK: This is AE? 

MR. PELDSHUH* Yea, AE. 

MR. PALWICK* I don't see how it is relevant but -J 
MR. PELDSHUH* Then Object to it. Are you object¬ 


ing? 


MR. PALWICK* No. 


THE COURT* I am about to object to it myself. 


•OOTHMM OISTMICT court RCRORTCRS. 0.*. COURTNOUtC 
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MR. PELDSiiUH; This is the last one, your Honor, 
that we've got, 

(Defendant's Exhibit A£ was received in 
evidence•) 

THE COURTI All right, Mr. Peldshuh. 

Q Mr. La Morte, in connection with the merger and 
the Fireproof shares, do you know whether or not any Fireproof 
shares were turned in to the costpany, into Fireproof, for 
appraisal and purchase by the ooepany? 

A Yes, sir. 

0 Ware those by stockholders who did not agree to 
the merger? 

THE COURTS There is already testimony in evidence. 

MR. PELDSHUHt Then just one point. 

THE COURTS Let me be sure that you and I are 
coming out on the B^uae point. I don't want to cut you off 
on something that would be different. 


MR. PELDSHUHs One point. 

THE COURTS Wait a minute, Mr. Peldshuh. I probably 
am not spseaking loud enough for you to hear me. 

As I understand it, there is already testimony here 
that a group of minority stockholders objected to the sale. 

MR. PLLDSUDHs Right. 

THE COURTS Ai^ that they sought an appraisal of 
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their stock. 

MR. FELDSIlUHt Right. 

THE COURT. I, that th. ia.ue you are goin, to 

bring out? 

MR. PELDSiiUH: Yes. 

TllE COURT* ,it is already in evidence. 

MR. FELDSHUU* I ask your Honor, nay I ask the 
amount of money paid to these people per share? 

THE COURT* Yes. 

0 Sir, do you have knowledge of the amount of money 

paid with regard to the shareholders of Fireproof who did 
not consent to the merger per share? 

A Yes, sir. 

0 WJiat was that amount? 

MR. PALVfiCK* Objection; hearsay. 

TliE COURT* How do you have knowledge of it, Mr. 

La ^torte? 

THE WITNESS* Sir, there was a 1963 shareholders 
agreement, stockholders agreement, where the company would 

repurchase the individual stock for the book value at the 
end of each year. 

Tin: COURT* Ai*d as a inembor of the lioard of 
directors of Fireproof you participated in the repurchase 
of these shares in question? 

•OUTNIMM DItTMICT COURT RCRORTIRf. U^. COURTHOUtC 
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THE WITNESS: It wa« always custoisary, sir, year 


after year to do this with all the shareholders. 

Q And how aoch did you pay, air? 

A It was approxiaately $140. 

Q Predicated upon the book value as the sasie existed 
on Oecenber 31, 19647 

A That is correct, sir. 

MR. PELDSMUHx No further questions, your Honor. 
THE COURT: Mr. Palwick. 

CROSS EXAMINATION 
BY MR. PALWICK: 

Q Mr. La Morte, you just testified certain shares 
were turned in for appraisal, is that oorrect? 

A I testified oortain shares were repuraxased by the 

corporation. 

Q Was there a denand for appraisal under New York 
or Delaware law? 

A I eaimot anaissr that. 

Q What is your testieony with respect to these 
shares, then? 

A That they were txxmed in as per the stockholders' 
agreeeent that had been in effect for eany, aany years. 

Q To be repurcdiased at book value, is that correct? 
A Yes, sir, approxinate book. 
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And how xon, n.d that b..„ 


A Sinco 196 ~ 1 thought ‘tl. it could h«»« 
amybe *61, sir. 

MR. PALWlCKt No further quaatlona. 

MR. PELDSUUU, No furthar quaatlona. 

TUI; COURT* Thank you. 

(Witneaa excuaed.) 

I MR. PELDSHUHi Tha dafandant raata. 

TUE COORT, Aiqrthing f«rtl«r fro- th. plaintiff? 
MR. PALincKt Plaintiff raata. 

the court, cntlcaan, I ,.„t th. po.t-trl.1 brl.f. 
•nd I «,uld Ilk. tho.. po.t-trl.l brl.f, to b. to 

tho avidanoe that haa baan auhadttad. 

Iloa much time after tha tranacrlpt would you need? 

MR. PALWICK* I would want thirty daya. 

the COURT, You want thirty daya after you gat 
the tranacrlpt? 

MR. PALWICK, Yea, your Honor. I 

MR. reiDSHUH. Your Honor, I kno. i m ,oin, to 
bo engaged in Waahinaton i aih 
thla time, but tha 

• * 

communication with ua. Aa a laattar of r 

or tact, I waa auppoaad 

to be dow, thor. arguing todny. if j tl«i . .«b.t«tl.l 
o.l.m..r conflict. I Ju.t v«t your Honor to kno. th.t I « 
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being held by Judge Bonsai as well« so I may have to come 
back to your Honor for perhaps a little additional time. 

THE COURTS I aa going to give both of you plenty 
of time. I don’t want you to oobm back. So I aa going to 
give you until June 1st, which seems to ae to be plenty of 
time. Zf you get the transcript at the end of Aprils it 
i* the 23rd now, if you get the transcript at the end of 
April you will have until June 1st to submit briefs. 

MR. RAUntCXs And proposed findings of law, your 

Honor? 

THE COURTS Proposed findings of fact and law. 

MR. PALWZCEs Me have findings of fact already 

submitted. 

THE COURTS You may want to suppleaent those based 
on the testimony. Z want this geared to the testimony and 
Z fsant the briefs filed ^ exchanged and filed simultaneously 
on the 1st of June. Z dc»*t expect anyone to ask as for 
any abre time. Z think Z have given you sufficient tisse. 

NR. PELDSBUHs VSry well, sir. 

THE COURTS Wait a minute. Zf in the event you 
want to reply to those, either of yon, Z will give you until 
the 11th of Jxine to file a reply. 

Zs that clear? 

MR. PELDSBUHs Yes, sir. 
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THE COURTS Thore aro ••varal things that I think 
I want you to devote your attention to, for oe, at any rate. 
One, of course, I have already outlined. That is the issue 
of jurisdiction, which you have to do. The second one, 
of course, is clear, the date, when do we value the stock? 

Is it December 31, 1964, when the agreement was SMde to 
date and the date set, or was it the tiaie the transaction 
took place? 

The third question, of course, is whether Nr. 

La riorte is to be held responsible only for his proportionate 
share of the profits, if any, or is he, as a oontrolling 
partner that ran all these partnership enterprises, to be 
held for the partnership profit. 

Then, obviously, finally. Nr. La Norte makes a 
counterclaim that he has overpaid and ought to be paid 
back, and I want that. Of course, obviously, any other 
things tnat any of you gentlenen feel that is of sosie 
importance, but those I might suggest to you are the things 
that %M>uld bo Important to me. 

MR. PELOSHUUs Very well, your Honor. 

THE COURTS Is there anything futther? 

NR. PALWICKt Ho, youT Honor. 

MR. PELOSHUHi I can't think of anything. In the 
meantime, nay laisune, your Honor, we will take our 
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PUIMTIFF'S FflOFOKO FIMOIMS OF FACT 
AMO COMCLUnOHI OF LAM 


OniTBO STATES DZSTUCT COOET 
SOUTRBBH OZSTEZCT OF MEM TOBE 
--- ---X 

SBATTOCE DBHM MZMZliC COBPORATZOM, C7 Civ. 3222 


riaiatiff, 

-asalnat- 

WILLARD J. LaNORTE, 


Dafandaat. 
-- - - X 


Calandar No. 
504(4) 

PLAIHTZrr'S PROPOSED 

PINDZE6S or PACT 
AMD COMCLDSIOMS OF LAW 


A. Plaintiff propoaaa tha following findings of faoti 

1. Plaintiff Miattnak Dann Mining Corporation 
("Shattodc*) ia* and has baaa tram prior to Jana 30, 1943, a 
corporation axisting undar tha Iws of tha Stata of Dalowara, 
with offioaa in tha City and Stata of Maw Tort. 

2. During all tha tlnas harainbafora nantionad, 
tha capital stock of Shattock was an aquity sacnrity ragistarad 
on a national saonritias ax^anga, i.a., tha Aaarioan Stock 
Bxchanga. 

3. From Jana 30, 1943, through Juno 14, 1947, 
dafandaat Millard J. LaMorta (*LaHorta*) was sn offtear and 
dirootor of Shattuefcf and frosi Juno 14, 1947, through July 31, 
1947, LaMorta was a diroetor of Shattuck. 

4. During tha tinss harainbafora uantionad LaMorta 
nalntainad a ninority intarast in four partnarshipa (tha "Partnar 
shlpa*). 

5. LaMorta had tha "banafioial" intarast in all 
shams hold by tha Partnarshipa baoausa ha oontrollad tha trading 
of tha Partnarshipa and oontrollad tha voting of tha Partnarohips 

sharaa. 

4. Bffoot!VO on Fobmary 1, 1944, Tha Fimproof 
Prodnota Co. Zno. ("Fimproof”) was nargad into a subsidiary of 









Shattuckf and Shattuck iasuad 13.21 sharas of Ita stock for aaeh 
I ahara of Fireproof stock than outstanding. 

7. Fireproof*s shares ware not traded on any 
national exchange or in the ■ovar-tha-oountar* aarkat. 

8. The fair market value of Fireproof's sharas was 
the equivalent of $7.57 for each share of Shattuck into which 

I Fireproof's shares were converted or exchanged. 

8. Upon the merger of Fireproof into Shattuck's 
subsidiary, shares of Fireproof then held by LaMorte were con- 
j into shares of Shattuck. 

10. Upon the merger of Fireproof into Shattuck's 
eubeidiary, shares of Fireproof then held by the Partnerships 
were converted into shares of Shattuck. 

11. During tha period batwsaa July 2, 1»*5, and 
July JO, l»6i, LaHorta and tha Partnarahlpa -a- aalaa of 
Sbattuok'a atock at prloaa in axoaaa of $7,57 par ahara. 

12. Tha profit, on tha aaid aalaa of tha Sbattuok 
aharaa, whan wtchad with tha $7.57 purohaaa prioa of Shattuok'a 
ahara. on Prt.tu.ry 1, 1965, yi.idad a profit of $J1,05J.20. 

IJ. Judgaant ahould ha antarad in favor of 
Dhattuok ngainat Lrttort. in tha rt»unt of $11,053.20. with intarrt 
and with Shattuck*. coat, and dl.bur.rt»nt. of thi. aotlon. 

B. Plaintiff propoaaa tha following oonolnaiona of lawi 

1. Thia action arlaaa undar Sactioo lf(b) of tha 
Saouritia. lD.ohrt>g. hot of 1934, 15 O.S.C. f 7$ p(b>, thU 
Court baa luriodiotlon tharaundar rtid under Saotlon 27 of ..id 


U.S.C. S 78ss, ss 


inded . 


- 2 - 
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2. Oafwidant I.«Nort« Is Ilabls to ths plaintiff 
for all profits oada by ths Partaarships by pnrohasas and salas 
or salaa and pore hasas within a six aonth pariod as prohibitad 
by Saotion li(b) of tha Saooritias Bxahan 9 a hot of 1934. 

Oatadi Naw York, N. Y. 

Juna 1, 1973. 


■sapaotfally sobaittad. 


■.A. 4 C.B. Haydt 
521 Fifth Awanua 
Haw York, N. T. 10017 
972-0500 


Alan Palwiok 
Of Counsal 


- 3 - 
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UWII KP ST ATES DZSIRZGT COURT 
80UTHSSV DXSTBZOT 07 HEW YORK 


67 ClV. 3222 
CalexMlar No. 304(4) 

DEFENDANT'S PROPOSED 
FZNDINOS OF FACT 
AND CONCLUSIONS OF LAW 


1. Shattuck Denn Mining Corporation ("Shattuck") 

ia« and at all tlaas heroin relevant was, a Delaware corporation 
doing hueineee in the state of New York. 

2. At all times herein relevant, Shattuck's capital 
stock was an equity security registered on the African stock 
Bxehange. 

3. The defendant, Willard J. La Morte ("La Morte") 
was an officer and director of Shattuck from June 30 , 1963 
through June l4, 1967j and a director of Shattuck from June l4. 
1967 through July oij 1 967 ^ 

4. Willard J. La Morte, Partnership ("Partnership") 
and Willard J. LaNorte, Agent ("Agent") were joint ventures 
fomed for the purpose of trading in securities. 

5 . La Morte held minor participating interests in 
both Partnership and, Agent. 

6 . On December 3» 1964, the Shattuck Board of 
Directors approved, in principle, a merger plan whereby The 
Fireproof Products Co. Zno. ("Fireproof") would merge into 
Shattuck. 


SHATTXX DENN M1H2NQ CORPORATION, 

Plaintiff, 

• against - 
WnJABP J. LA NORTE, 

Defendant. 


FINDINQS OF FACT 
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7 . Pursuant to the merger plan, an exchange ratio 
of 13.21 shares of Shattuck to one share of Fireproof eas 
agreed upon. 

8. The exchange ratio was based tq>on the wa n 
market value of Shattuck on December 3 , 1964 and the book 
value of Fireproof on December 31 , 1964. 

9. On February 1 , 1966, the Shattuck and Fireproof 
shares wore exchanged at the rate of 13.21 to 1. 

10 . The value of the Shattuck shares acquired 
pursuant to the merger was $ 15.14 per share. Pursuant to 
the merger. Agent acquired 5,651 shares of Shattuck stock; 
Partnership did not acquire any shares of Shattuck stock. 

11 . During the year 1966, Partnership realized, by 
trading in Shattuck stock, a short-swing profit of $ 1 , 209 . 62 . 

12 . Prom January 1 , 1967 until Aqsust 23, 1967, 
Partnership realized, by trcullng In Shattuck stock, a short¬ 
swing profit of $15,985.28. 

13. During the year 1966, Agent realized, by 
trading In Shattuck stock, a short-swing profit of $232.96. 

14 . La Morte's proportionate share of Partnership's 

1966 short-swing profit was $ 413 . 43 . 

15. lA Morte's proportionate share of Partnership's 

1967 short-swing profit was $5,642.80. 

16. La Morte's proportionate share of Agent's 1966 
short-swing profit Vas $ 26 . 04 . 

17 . La Morte's total 16(b) liability for short-swing 
profits Is $6,082.30. 


- 2 - 







18. In 1967> Ia Morto paid Shattuclc 
bollavlng that this svm representod hla l6(b) liability, 

19* Shattttck recalMd on oacoata of 134,113.23 
froa La Norta. 

COyCLOSIONS OP. lAV 


1. Th;:4i action arises under Section l6(b) of the 
Securltlea E x ch a n ge Act of 1934, oa aaended, 15 U.S.O. 

S 7d p(b), and this Court hoe Jurladlctlon thereunder. 

2. Shattuck near not recover ehort-ewlxig profits 
realised by La Mnrte prior to August 24, 1965. 

3« The Plreproof shares exchanged pursuant to the 
■erger with Shattu ck oust be valued os of DeoeOber 31, 1964. 
4. L oM or te Is li a b l e only for his proportionate 

shore of the short-swlxig profits realised by Partnership and 
Agent. 

5* La Korte Is entitled to Judgiaent on 
oounter-ololB. 


Dated: New York, New York 
June 1, 1973 


Respectfully submitted, 

FEXASHnH A PRANK 
144 East 44th Street 
NOW York, New York IOQI7 

687-8930 ^ 


To: H. A. A C. E. HEIDT 
5^ ?lfth Avenue 
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^ OPUMM OF CAIITEII. X / 


t , 



1 

# 

i 

I 

« 


1 

I 


u*:xvro ct.V7ls oxcmiCT cotnr 
souTic-Ki ozsTiUcr or to-m voiuc 


8HA77UCK or;r.i iz:ati6 cow.. 


ruintiff, 

•against* 


I ladss HO. <7 Civ. naa 


UXUAM) J. tA tKmR, 

Dofondaat. 


HmDwmon opittioti ' 

» * * . * . . . , 



This action was trooght .nnOnr l o o tioo ii(b) 
of tho Saenritios and Exebaago Hot of 19J4« 1S.O.O«C» 
t7ep(b)^ to reo ocn r *ohort sving* ptofito nllogndly 
inalisad fcea trading in plaintiff's stock botsaaa 
Jalp SO# Ifca and dply ai, 19S7 by dafsndsat. an *10- 
aidar* at tbo tins in p^intiff ootpor a tion. dwria- 
diction aaiats andar 19 0*fi.C. fTtaa* 


^Saetion 79p(b) proaidaa* in partinaat parti 

*(b) Por tba purpoaa of pravont* 
ifWT tha unfair <tso of InfesTsation wbieb 
nay hava baen obtained by auoh bano* 
floial omnr, dir^etor* nr offieor by 
reason of his relatienship to tha 
iBgojr, an*/ profit rnalisad by hin fron 
any purchase and oalo, or any sale and 
purehaso, of any ociuity seeurity of 
such issuer (other than an esosipted 


(Pootnota continued on folloaing paga.l 
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Mooritr) vitkla mv paviod 
thM mU mmthm, Sam m 

tloo with • debt i K WW luu a l y 
•haXl liraxa to and ba raeoaarabla 
i***^f*»®»*f» intaapaa t iaa of any la^S 
taatloa m tha part of aaeh tanaftoial 
cwBar* diroctor* or affiear la aetac* 

SLiSilTpSSSS^ S 

sstsris.sj.ras**’' ““ *• • 


s 




OaetBbwr 11, I9i4 thm Shattvck Dam Bsartf 
mi oicMtars pcopoMd to prlaelpto m mmgmn pUm p«r* 

to iMkleb Flnproof aowld Mcya toto Stoatnok Omui» 
ODtfar th* amxqmt aTTMnrat riraproof atiTcihn Klara «ara 
^ vtMs Uia aargar aaa ooMaiMtad* I,Ml 

•kuaa mt Mhmttodk Dana atoek to aaokaaga for oaok shaza 
of flrapCDof atoek. Tkls a gr aad apea *««t— tit aad arrlaad 
at ea tho liaais of fltl.ts book valaa ooewdad ftoopcotf 
mtatX aad tlO.tS aarkat aataa of Ihattaak Dona otook'oo 
or DaoaBBor U# lf44. fba aargar did aot tafca plooo 
tatto roMraary 1, ltC(« at ahick ttoo tho book aalao 
of Firapaoof atock had rtoaa aad tho aarkat aalaa of 
•hattack Oaaa at^ had fallaa to M.TS. 

■hortog tha pariod to qaeatioa, July 90« ‘19O' 

^ ItCf• tho doCaadaat aada f«M;^«itaa and aa la a 

of fbattack Oaaa atoek vithto tho ato-oaath soatrtotieo# 
aad paroaaat to tho •profita* diacloaod by e,oaa tcaaa- 
aotioaa ao tho aariroa roxaa 4 filod with tho Cooaritiaa 
aad fc t ch a o ga c enaiaa loa ,pald pUtotlff a total of f40»S8f.Cl* 
coaatitotiag tho total "short awing* profits «»*ll aad by 
tha wariotts partaorships to which dafaadkat halfiwtrad that 
had trsdad to Chattack Deaa aaoaritiaa. la 19Ct dafaadaat 
* 7o(o 4 with tha daeoritiaa and taehaago nrwlaglua 
•hioh tha first tiaa liatad warioao partaarahip 

^ fchattaek Cana stock not haratefora rawaslad. 
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I 


X 


TIm Btoek la ^nastloa la thla lltl^atioa it 
that atock which tfefaadaat aad his partaars vaealsaA 
in asciAnso for thalr Flraptoof shacas oa tha Mcvoar 
of Flropcoof ar.H ChattuOk Oeaa on Fabcoory 1« 19St. 

Tha traaaactloaa aaaaatlag froa tha aarpar aia olaoFlF 
tha kinOa of tfoaliapa landing thaaaalaaa to apaaalatiaa 
aboao «Aleh Kalo lC(b) waa aaal«na4 ha pcaaaat* iaa 
Wannark pro lnn.« 429 F» 20 24t C20 Civ* 

1970}« cort. Oniffd. 400 O.O. 094 (lOTO). 

' Xa Oatacaloiag OOfaaOaat** aaiao* 

pcoflta peravaat to tho tTonaaotioBB okisiag ttem tho ' - 
aarct* It la caeasaary to tetacaiao tho fair walao of 
tho FlroTxoof atooh which aaa oiaaa n? for tha fhcttrcfll 
Daaa ahaxaa. £22 r* 917 9* Ccpp* 2S4 ' 

(6.D.S.T. 1970). Sisco Fixeproef aaa a oloaoly halA 
eocporation* to arriVB at aa aoevsato figaso fcr.lho- 
cachet valea of Ita stock la Olfflcalt* Xhaca oca- 
eonalOaratloss# of oooraa « which ora holpfol ia asrir- 
i »9 at a fair appraisal of tho worth of this typo of 
oorporatica* Tha aaparta for both aiSaa agraod that 
tha critical factors to bo assessod iaeludod tho history 
and aatura of tho bnair.aaa* tho partleolar iodnatcy*. 
the stats of tho gaaoral aooaooy* tho aroa wbora tho 
eorporatioA la lecatod* hiatorioal and proapootivo 
aaraioga of tha eospaoyf ita oodsrlyiag asaots* book 


1 
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o" that data* rabnaatf 1* IfCC* it is sfsssl 
that ths aarKat valoa of Shtftick Dn abocfi «bs 
D aiag ths aotssd cpoa fonsUA of li*SI shasss of thattsOk 
Oaaa stoek for sach shass of Vlsspcoof# «s oaa fstonlso 
that tha valus of rirspvoof shacso was fliS*St oasba. 
tiaoo iIsfaadaBt waa dalivsriao to fhattook thsoogk tks 
ricsscoof boldia^a of his sarioos tradiaa pavtnatahips ■ 
a oohtfoUiBg latoxsst in riispsoof* a varaNin of tit 
ahoald ho aASsd# sm row- n r h o. CTO rwwatyl, 169 *' 

V. lopp. no ( 8 . 0 .tt.T. ifCt) I aad seo Guiles «•'ESSAi22i» 
449 r. Id 43 (7th Cir* 1971}* pert* £2^!^ ^ ' 

ttoiff p._r2sS22i» ®**« •**' tWW# Ihcrsitih^r tha 

saloo of ths dafsadaat firsproof iharss to 9I99«9t psr 
shars and briaoint ths ooat to hla'of oa dh thattadh 
Bsaa shars tsesivod to tio.of* aoBBdiav that figsro 
oat to 910 per shars to sass ths arithnetio oatoalatioos* 
OS fiad that dsfsndaatft varieos partasrshipa aads 
14*470.00 in 'short sviao* profits in tran s act i ons 
with thatteOh Bonn stoek saearad ia ssehangs for ths 
rueproof stoek* ia adds^ien to iduit hs has alraady 
paid defendant. 

Dafsadaat ooepht at trial to aaaad his sacsn *. 
la raspsot of tho oountsro.ialn for esorpaynant ea ths 
thsory that hs had paid plaln*:lff all profits tha partasr* 
ship had rsalissd* not bio pro rata ahaaa of thosa fsias. 

7 


I 
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••ecVli.7 to prooolo an an officar an<! Msbar cf t^a 
Stattuck icr.u Iior.rd w*»tch waa ilaai*inod to hanofit tiM 
partr.nraMpa. Tho purposo of tl:oao trailing partr-oroblpo 
vas to cako ror.ey for its rocbcra by apeculotivo trodlo? 
in atork. Ort^iRarily, tharafora, tfofandaat tfould bo 
liablo to plaintiff only for bis propevtionata ohava 
of ti*‘» partserahip profita. fra Blao a. 2t< T»2A 

78< Ca Ctr. mi), afflr^,-3Ce a.8. 403 (1902)f 
Rattp*r a, Irf*hr-nn, 193 r. 28 9C4 (28 Cir* 19S2), 

Mtathar aquity roquircs that plaintiff ba 
allowed to kaap ahataaar 8ofosfaBt hao paid It la aaoaaa 
of its duo dopar.da on ahother any partnera othar thaa 
dafontant aara inaidera aitbln tha ■aaninq of Kala lC(b)* 
Tba record shows' that iir. Casaroa, dofendaat'a partacr 
la or.o of tho partaarahipa that tradod illa;ally is 
plaintiff's stoch, aaa a naahor of tha Chattoeh D a n a 
Board* Khethsr ha was a renhar of tha partaerahlp# aa 
wall aa a titr^r of tho Coard during tho critical period 
in c>isstiea (haa not bean davelcped* Uor has tha ralatioa* 
ship of t:.o other parties to tho plaintiff corporation 
been dcvolopod* Oofeniant should not now, thorafora, ba 
porcittoO to intarposa a dafon-'a of pro rata liability 
at a tlno whon plaintiff cannot sua othor partaara* 


9 







^ a«wl7 4imeam 
wltk this OTtaloa 


*• ~i-a ut.. 

d.f«id.»t fr .11 «, 

^ TMCit. ia- mill II 
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*»k» Naw Toark 
7. It74 
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JUDGMENT 

UNITED STATES OISTAICT COUNT 
SOUTHERN DISTRICT OF NEW YORK 

SNATTUCK OCNN HININC CORF., 

FUIntlff, 67 Civ. 3222 

•agAlntf JUDGMENT 


WILLARD J. LA HORTE, 
Defendant. 


This action ceaie on for hear I no before the Court, 
Honorable Robert L. Carter, District Judqe, presidinq, end the 
Issues havinq been duly heard and a decision havinq been duly 
rendered it is 


ORDERED AND ADJUDGED that the plaintiff, Shattuck Denn 
Mlninq Corp., recover of the defendant, Willard J. LaMorte, the 
sum of Four Thousand Eiqht Hundred and Seventy*Flve ($4,875) 
Dollars, and Its costs of this action. 

Dated at New York, N.Y., this lOth daY of Hay, 1974. 


s/ Raymond F. Burqhardt 
Clerk of Court 






■once Of AfffAl Of WLLARO X lA IMTE. OEFttlMaT 


u.irziD r.T.Vi'viz nniynicj wjirf 
roUi~;jiwi Diii’snicT o>f aai tcom 


r.;:/,12M!C O.CiK ta£.'ZliG COKP., 

Klnlirtirr, 


i]') ^ 

^ ‘A/!? ^ 


07 civ. 3 /T^ 


C/ltrffr 


-asainst- 


WOTICS 0? APPaAL 
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HILLARD J. LA f/JUra, 

Def azidant. 


notice Is hereby given that WILUKD J. 

Ln I^RTE, defendsnt above zniasd, hereby appeals to the 
United States Court of Appeals for the Second Circuit froa 
the Pinal Judgiatmt grantins Judgmnt In favor of plaintiff 
against defendant In the anount of Pour Thousand Sight 
Hundred Seventy Plvo ($4«875) Dollars entered In this action 
on tho 10th day of Itey, 197 ^* 

Da tod: Ilatr Yozde^ tree Yoxic 
lOy 29, 197^ 

PELDSBUH L PBAIIK 


TO; 


Cleric, Uhltod States 
District Court 
Southorn District of New 
United States Courthouse 
Polsy Square 

Hew York, New York 10007 


by /■/ amisy 90lhUtHl0 




A Kaadzar of tha Plm 
Attorneys for Dafendant 
• Willard J. Let-!orts 
144 East Hth Street 
How York, Hew York 10017 
(212) 657-8930 


York 


Durns, Van IClrk, Oreeno li 
Xsfer, Bsqs. 

Attornoyo for Plaintiff 

£>21 Pifth Avenue 

How York, New York 10017 


t 
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■tnci m muL m MATncx i 


nANmPF 


UHITBD STATBS OZSTRZCT OOOKr 
SOOtBEU DZSmCT OT ON YORK 


SHA1TDCX OBn MXKIKS OORP., 

Plaintiff, 

-againat- 

WXLLARO J. LA NOBTB, 

Dafandant. 


67 Civ. 3222' 


WOTICK OF APPEAL 


’X 


■otica ia haraby givan that SHATTOCX DEW NXimn 
OORP, plaintiff abova naaad, baraby appaala to tha onitad Stataa 
Court of Appaala for tha Saeond circuit froa tha Pinal judgz^nt 
granting judgaant in favor of plaintiff againat dafandant in 
tha aaount of Pour Ihouaand Bight Bundrad Savacty Piva ($4,875) 
Oollara antarad in tbia action on tha 10th day of wy, 1974. 


Datadi Naw Yotk, Haw York 
juna 13, 1974 


B0RM8, VAN KIRK, 



tha Pita 
Attomaya for Plaintiff 
521 Fifth Avaznia 
Haw York, R.Y. 10017 


TOt Clark, unitad Stataa 
Olatriet court 

Southam Diatriot of Vaw York 
qnitad Stataa Courthouaa 
Polay Sguara 

mmt York, saw York 10007 





paldahuh A Prank, Baga. 
Attomaya Iter Dafandant 
WILLARD J. LA MORTB 
144 Baat 44tli Straat 
■av York, wmt rotk 10017 
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STATE OF NEW YORK ) 

: ss: 

COUNTY OF RICHMOND ) 


ROBERT BAILEY, being duly sttom. deposes and says, that deponent is not a party 
to the action, is oyer 18 years of age »k 1 rpides^ 286 Richmond Ayenue. Suten I 
N.Y. 10392. That on tha day of L 


^--- tha (y 

yyithln ^ “PO" 


artorney(s) for C 




19T4 deiaonant jerye^the / 








.A.i^ 


• ' / . ,--7 


in this action, at 


the address designatef^ by said attomeyW for that purpose by depositing 3 true cop.es o 
same enclosed in a postpaid properly addressed wrapper, in an oHicial depository un r 
the exclusive care and custody of the United St^ post oHice department within the 

State of New York. 


Sworn to before m^this^ 



rObert/bailey 


y Clay of ^.(2^ 


WILLIAM BAILEY 
Notary Public, State of New York 
No. 43 0132945 



Qualified in Richmond County 
CommiMion Expires March 30, 1976 










